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Rule 1.1. Competence 

A lawyer shall provide competent representation to a client. Competent representation requires the

legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Cite as RPC 1.1

History. Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008. 

Note:  

COMMENT Legal knowledge and skill 

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors

include the relative complexity and specialized nature of the matter, the lawyer's general experience, the lawyer's

training and experience in the field in question, the preparation and study the lawyer is able to give the matter and

whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the

field in question. In many instances, the required proficiency is that of a general practitioner. Expertise in a particular

field of law may be required in some circumstances. 

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with

which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience.

Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are

required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of legal

problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer

can provide adequate representation in a wholly novel field through necessary study. Competent representation can

also be provided through the association of a lawyer of established competence in the field in question. 

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill

ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an

emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-

considered action under emergency conditions can jeopardize the client's interest. 

[4] A lawyer may accept representation where the requisite level of competence can be achieved by reasonable



preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented person. See also Rule 

6.2. Thoroughness and Preparation 

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the 

problem, and use of methods and procedures meeting the standards of competent practitioners. It also includes 

adequate preparation. The required attention and preparation are determined in part by what is at stake; major 

litigation and complex transactions ordinarily require more extensive treatment than matters of lesser complexity and 

consequence. An agreement between the lawyer and the client regarding the scope of the representation may limit 

the matters for which the lawyer is responsible. See Rule 1.2(c).

Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to provide or assist in the 

provision of legal services to a client, the lawyer should ordinarily obtain informed consent from the client and must 

reasonably believe that the other lawyers' services will contribute to the competent and ethical representation of the 

client. See also Rules 1.2 (allocation of authority), 1.4 (communication with client), 1.5(e) (fee sharing), 1.6

(confidentiality), and 5.5(a) (unauthorized practice of law). The reasonableness of the decision to retain or contract 

with other lawyers outside the lawyer's own firm will depend upon the circumstances, including the education, 

experience, and reputation of the nonfirm lawyers; the nature of the services assigned to the nonfirm lawyers; and the 

legal protections, professional conduct rules, and ethical environments of the jurisdictions in which the services will be 

performed, particularly relating to confidential information. 

[7] When lawyers from more than one law firm are providing legal services to the client on a particular matter, the 

lawyers ordinarily should consult with each other and the client about the scope of their respective representations 

and the allocation of responsibility among them. See Rule 1.2. When making allocations of responsibility in a matter 

pending before a tribunal, lawyers and parties may have additional obligations that are a matter of law beyond the 

scope of these Rules. 

Maintaining Competence 

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, 

and changes in communications and other relevant technologies, engage in continuing study and education, and 

comply with all continuing legal education requirements to which the lawyer is subject. See Comments [18] and [19] to 

Rule 1.6.
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Rule 1.4. Communication 

Cite as RPC 1.4

History. Comment amended April 20, 2000, effective July 1, 2000; entire Appendix repealed and readopted April 12, 

2007, effective January 1, 2008.

Note: 

COMMENT

[1] Reasonable communication between the lawyer and the client is necessary for the client effectively to participate in 

the representation. 

Communicating with Client 

[2] If these Rules require that a particular decision about the representation be made by the client, paragraph (a)(1) 

requires that the lawyer promptly consult with and secure the client's consent prior to taking action unless prior 

discussions with the client have resolved what action the client wants the lawyer to take. For example, a lawyer who

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the

client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives

are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when

the lawyer knows that the client expects assistance not permitted by the Rules of

Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to

make informed decisions regarding the representation.



receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain in a criminal 

case must promptly inform the client of its substance unless the client has previously indicated that the proposal will 

be acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer. See Rule 1.2(a). 

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to 

accomplish the client's objectives. In some situations--depending on both the importance of the action under 

consideration and the feasibility of consulting with the client--this duty will require consultation prior to taking action. In 

other circumstances, such as during a trial when an immediate decision must be made, the exigency of the situation 

may require the lawyer to act without prior consultation. In such cases the lawyer must nonetheless act reasonably to 

inform the client of actions the lawyer has taken on the client's behalf. Additionally, paragraph (a)(3) requires that the 

lawyer keep the client reasonably informed about the status of the matter, such as significant developments affecting 

the timing or the substance of the representation. 

[4] A lawyer's regular communication with clients will minimize the occasions on which a client will need to request 

information concerning the representation. When a client makes a reasonable request for information, however, 

paragraph (a)(4) requires prompt compliance with the request, or if a prompt response is not feasible, that the lawyer, 

or a member of the lawyer's staff, acknowledge receipt of the request and advise the client when a response may be 

expected. A lawyer should promptly respond to or acknowledge client communications.

Explaining Matters 

[5] The client should have sufficient information to participate intelligently in decisions concerning the objectives of the 

representation and the means by which they are to be pursued, to the extent the client is willing and able to do so. 

Adequacy of communication depends in part on the kind of advice or assistance that is involved. For example, when 

there is time to explain a proposal made in a negotiation, the lawyer should review all important provisions with the 

client before proceeding to an agreement. In litigation a lawyer should explain the general strategy and prospects of 

success and ordinarily should consult the client on tactics that are likely to result in significant expense or to injure or 

coerce others. On the other hand, a lawyer ordinarily will not be expected to describe trial or negotiation strategy in 

detail. The guiding principle is that the lawyer should fulfill reasonable client expectations for information consistent 

with the duty to act in the client's best interests, and the client's overall requirements as to the character of 

representation. In certain circumstances, such as when a lawyer asks a client to consent to a representation affected 

by a conflict of interest, the client must give informed consent, as defined in Rule 1.0(e). 

[6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and responsible 

adult. However, fully informing the client according to this standard may be impracticable, for example, where the 

client is a child or suffers from diminished capacity. See Rule 1.14. When the client is an organization or group, it is 

often impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer 

should address communications to the appropriate officials of the organization. See Rule 1.13. Where many routine 

matters are involved, a system of limited or occasional reporting may be arranged with the client. 

Withholding Information 

[6A] Regarding communications with clients when a lawyer retains or contracts with other lawyers outside the lawyer's



own firm to provide or assist in the providing of legal services to the client, see Comment [6] to Rule 1.1.

[6B] Regarding communications with clients and with lawyers outside of the lawyer's firm when lawyers from more 

than one firm are providing legal services to the client on a particular matter, see Comment [7] to Rule 1.1. 

[7] In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be 

likely to react imprudently to an immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis of a 

client when the examining psychiatrist indicates that disclosure would harm the client. A lawyer may not withhold 

information to serve the lawyer's own interest or convenience or the interests or convenience of another person. Rules 

or court orders governing litigation may provide that information supplied to a lawyer may not be disclosed to the 

client. Rule 3.4(c) directs compliance with such rules or orders.

Explanation of Fees and Expenses 

[7A] Information provided to the client under Rule 1.4(a) should include information concerning fees charged, costs, 

expenses, and disbursements with regard to the client's matter. Additionally, the lawyer should promptly respond to 

the client's reasonable requests concerning such matters. It is strongly recommended that all these communications 

be in writing. As to the basis or rate of the fee, see Rule 1.5(b). 
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Rule 1.6. Confidentiality of Information 
 

(a) A lawyer shall not reveal information relating to the representation of a client unless the

client gives informed consent, the disclosure is impliedly authorized in order to carry out

the representation, or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the

lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to reveal the client's intention to commit a crime and the information necessary to

prevent the crime;

(3) to prevent the client from committing a fraud that is reasonably certain to result in

substantial injury to the financial interests or property of another and in furtherance

of which the client has used or is using the lawyer's services;

(4) to prevent, mitigate or rectify substantial injury to the financial interests or property

of another that is reasonably certain to result or has resulted from the client's

commission of a crime or fraud in furtherance of which the client has used the

lawyer's services;

(5) to secure legal advice about the lawyer's compliance with these Rules, other law or

a court order;

(6) to establish a claim or defense on behalf of the lawyer in a controversy between

the lawyer and the client, to establish a defense to a criminal charge or civil claim

against the lawyer based upon conduct in which the client was involved, or to

respond to allegations in any proceeding concerning the lawyer's representation of

the client;

(7) to detect and resolve conflicts of interest arising from the lawyer's change of

employment or from changes in the composition or ownership of a firm, but only if

the revealed information is not protected by the attorney-client privilege and its

revelation is not reasonably likely to otherwise materially prejudice the client; or



 

Cite as RPC 1.6

History. Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008; Comment [16], [17], and

[18] added and effective November 6, 2008; (b) amended and (c) added effective April 6, 2016. 

 

Note:  

COMMENT

 

[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a client during the

lawyer's representation of the client. See Rule 1.18 for the lawyer's duties with respect to information provided to the

lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer's duty not to reveal information relating to the lawyer's

prior representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of

such information to the disadvantage of clients and former clients. 

 

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client's informed consent, the

lawyer must not reveal information relating to the representation. See Rule 1.0(e) for the definition of informed

consent. This contributes to the trust that is the hallmark of the client-lawyer relationship. The client is thereby

encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to embarrassing or

legally damaging subject matter. The lawyer needs this information to represent the client effectively and, if necessary,

to advise the client to refrain from wrongful conduct. Almost without exception, clients come to lawyers in order to

determine their rights and what is, in the complex of laws and regulations, deemed to be legal and correct. Based

upon experience, lawyers know that almost all clients follow the advice given, and the law is upheld. 

 

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the attorney-client privilege, the

work-product doctrine and the rule of confidentiality established in professional ethics. The attorney-client privilege

and work-product doctrine apply in judicial and other proceedings in which a lawyer may be called as a witness or

otherwise required to produce evidence concerning a client. The rule of client-lawyer confidentiality applies in

situations other than those where evidence is sought from the lawyer through compulsion of law. The confidentiality

rule, for example, applies not only to matters communicated in confidence by the client but also to all information

relating to the representation, whatever its source. A lawyer may not disclose such information except as authorized or

required by the Rules of Professional Conduct or other law. See also Scope. 

 

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a client. This

prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but could

reasonably lead to the discovery of such information by a third person. A lawyer's use of a hypothetical to discuss

issues relating to the representation is permissible so long as there is no reasonable likelihood that the listener will be

(8) to comply with other law or a court order.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized

disclosure of, or unauthorized access to, information relating to the representation of a

client.



able to ascertain the identity of the client or the situation involved.

 

Authorized Disclosure 

 

[5] Except to the extent that the client's instructions or special circumstances limit that authority, a lawyer is impliedly

authorized to make disclosures about a client when appropriate in carrying out the representation. In some situations,

for example, a lawyer may be impliedly authorized to admit a fact that cannot properly be disputed or to make a

disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in the course of the firm's

practice, disclose to each other information relating to a client of the firm, unless the client has instructed that

particular information be confined to specified lawyers. 

 

Disclosure Adverse to Client 

 

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of

information relating to the representation of their clients, the confidentiality rule is subject to limited exceptions.

Paragraph (b)(1) recognizes the overriding value of life and physical integrity and permits disclosure reasonably

necessary to prevent reasonably certain death or substantial bodily harm. Such harm is reasonably certain to occur if

it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later

date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has

accidentally discharged toxic waste into a town's water supply may reveal this information to the authorities if there is

a present and substantial risk that a person who drinks the water will contract a life threatening or debilitating disease

and the lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims. 

 

[6A] Paragraph (b)(2) permits disclosure regarding a client's intention to commit a crime in the future and authorizes

the disclosure of information necessary to prevent the crime. This paragraph does not apply to completed crimes.

Although paragraph (b)(2) does not require the lawyer to reveal the client's intention to commit a crime, the lawyer

may not counsel or assist the client in conduct the lawyer knows is criminal. See Rule 1.2(d). See also Rule 1.16 with

respect to the lawyer's obligation or right to withdraw from the representation of the client in such circumstances, and

Rule 1.13(c), which permits the lawyer, where the client is an organization, to reveal information relating to the

representation in limited circumstances. 

 

[7] Paragraph (b)(3) is a limited exception to the rule of confidentiality that permits the lawyer to reveal information to

the extent necessary to enable affected persons or appropriate authorities to prevent the client from committing a

fraud, as defined in Rule 1.0(d), that is reasonably certain to result in substantial injury to the financial or property

interests of another and in furtherance of which the client has used or is using the lawyer's services. Such a serious

abuse of the client-lawyer relationship by the client forfeits the protection of this Rule. The client can, of course,

prevent such disclosure by refraining from the wrongful conduct. Although paragraph (b)(3) does not require the

lawyer to reveal the client's misconduct, the lawyer may not counsel or assist the client in conduct the lawyer knows is

fraudulent. See Rule 1.2(d). See also Rule 1.16 with respect to the lawyer's obligation or right to withdraw from the

representation of the client in such circumstances, and Rule 1.13(c), which permits the lawyer, where the client is an

organization, to reveal information relating to the representation in limited circumstances. 

 



[8] Paragraph (b)(4) addresses the situation in which the lawyer does not learn of the client's crime or fraud until after

it has been consummated. Although the client no longer has the option of preventing disclosure by refraining from the

wrongful conduct, there will be situations in which the loss suffered by the affected person can be prevented, rectified

or mitigated. In such situations, the lawyer may disclose information relating to the representation to the extent

necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to attempt to recoup their

losses. Paragraph (b)(4) does not apply when a person who has committed a crime or fraud thereafter employs a

lawyer for representation concerning that offense. 

 

[9] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice about the

lawyer's personal responsibility to comply with these Rules, other law, or a court order. In most situations, disclosing

information to secure such advice will be impliedly authorized for the lawyer to carry out the representation. Even

when the disclosure is not impliedly authorized, paragraph (b)(5) permits such disclosure because of the importance

of a lawyer's compliance with these Rules, other law, or a court order. For example, Rule 1.6(b)(5) authorizes

disclosures that the lawyer reasonably believes are necessary to seek advice involving the lawyer's duty to provide

competent representation under Rule 1.1. In addition, this rule permits disclosure of information that the lawyer

reasonably believes is necessary to secure legal advice concerning the lawyer's broader duties, including those

addressed in Rules 3.3, 4.1 and 8.4. 

 

[10] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other

misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer

reasonably believes necessary to establish a defense. The same is true with respect to a claim involving the conduct

or representation of a former client. Such a charge can arise in a civil, criminal, disciplinary or other proceeding and

can be based on a wrong allegedly committed by the lawyer against the client or on a wrong alleged by a third person,

for example, a person claiming to have been defrauded by the lawyer and client acting together. The lawyer's right to

respond arises when an assertion of such complicity has been made. Paragraph (b)(6) does not require the lawyer to

await the commencement of an action or proceeding that charges such complicity, so that the defense may be

established by responding directly to a third party who has made such an assertion. The right to defend also applies,

of course, where a proceeding has been commenced. 

 

[11] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the services rendered in an action to collect it.

This aspect of the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the

detriment of the fiduciary. 

 

[12] Other law may require that a lawyer disclose information about a client. Whether such a law supersedes Rule 1.6

is a question of law beyond the scope of these Rules. When disclosure of information relating to the representation

appears to be required by other law, the lawyer must discuss the matter with the client to the extent required by Rule

1.4. If, however, the other law supersedes this Rule and requires disclosure, paragraph (b)(7) permits the lawyer to

make such disclosures as are necessary to comply with the law. 

 

Detection of Conflicts of Interest 

 

[13] Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose limited information to each other



to detect and resolve conflicts of interest, such as when a lawyer is considering an association with another firm, two

or more firms are considering a merger, or a lawyer is considering the purchase of a law practice. See Rule 1.17,

Comment [7]. Under these circumstances, lawyers and law firms are permitted to disclose limited information, but only

once substantive discussions regarding the new relationship have occurred. Any such disclosure should ordinarily

include no more than the identity of the persons and entities involved in a matter, a brief summary of the general

issues involved, and information about whether the matter has terminated. Even this limited information, however,

should be disclosed only to the extent reasonably necessary to detect and resolve conflicts of interest that might arise

from the possible new relationship. Moreover, the disclosure of any information is prohibited if the information is

protected by the attorney-client privilege or its disclosure is reasonably likely to materially prejudice the client (e.g., the

fact that a corporate client is seeking advice on a corporate takeover that has not been publicly announced; that a

person has consulted a lawyer about the possibility of divorce before the person's intentions are known to the person's

spouse; or that a person has consulted a lawyer about a criminal investigation that has not led to a public charge).

Under those circumstances, paragraph (a) prohibits disclosure unless the client or former client gives informed

consent. A lawyer's fiduciary duty to the lawyer's firm may also govern a lawyer's conduct when exploring an

association with another firm and is beyond the scope of these Rules. 

 

[14] Any information disclosed pursuant to paragraph (b)(7) may be used or further disclosed only to the extent

necessary to detect and resolve conflicts of interest. Paragraph (b)(7) does not restrict the use of information acquired

by means independent of any disclosure pursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect the

disclosure of information within a law firm when the disclosure is otherwise authorized, see Comment [5], such as

when a lawyer in a firm discloses information to another lawyer in the same firm to detect and resolve conflicts of

interest that could arise in connection with undertaking a new representation. 

 

[15] A lawyer may be ordered to reveal information relating to the representation of a client by a court or by another

tribunal or governmental entity claiming authority pursuant to other law to compel the disclosure. For purposes of

paragraph (b)(8), a subpoena is a court order. Absent informed consent of the client to do otherwise, the lawyer

should assert on behalf of the client all nonfrivolous claims that the order is not authorized by other law or that the

information sought is protected against disclosure by the attorney client privilege or other applicable law. In the event

of an adverse ruling, the lawyer must consult with the client about the possibility of appeal to the extent required by

Rule 1.4. Unless review is sought, however, paragraph (b)(8) permits the lawyer to comply with the court's order. 

 

[15A] Rule 4.1(b) requires a disclosure when necessary to avoid assisting a client's criminal or fraudulent act, if such

disclosure will not violate this Rule 1.6. 

 

[16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is necessary to

accomplish one of the purposes specified. Where practicable, the lawyer should first seek to persuade the client to

take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to the client's interest should

be no greater than the lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be

made in connection with a judicial proceeding, the disclosure should be made in a manner that limits access to the

information to the tribunal or other persons having a need to know it and appropriate protective orders or other

arrangements should be sought by the lawyer to the fullest extent practicable. 

 



[16A] The interrelationships between this Rule and Rules 1.2(d), 1.13, 3.3, 4.1, 8.1, and 8.3, and among those rules,

are complex and require careful study by lawyers in order to discharge their sometimes conflicting obligations to their

clients and the courts, and more generally, to our system of justice. The fact that disclosure is permitted, required, or

prohibited under one rule does not end the inquiry. A lawyer must determine whether and under what circumstances

other rules or other law permit, require, or prohibit disclosure. While disclosure under this Rule is always permissive,

other rules or law may require disclosure. For example, Rule 3.3 requires disclosure of certain information (such as a

lawyer's knowledge of the offer or admission of false evidence) even if this Rule would otherwise not permit that

disclosure. In addition, Rule 1.13 sets forth the circumstances under which a lawyer representing an organization may

disclose information, regardless of whether this Rule permits that disclosure. By contrast, Rule 4.1 requires disclosure

to a third party of material facts when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client,

unless that disclosure would violate this Rule. See also Rule 1.2(d)(prohibiting a lawyer from counseling or assisting a

client in conduct the lawyer knows is criminal or fraudulent). Similarly, Rule 8.1(b) requires certain disclosures in bar

admission and attorney disciplinary proceedings and Rule 8.3 requires disclosure of certain violations of the Rules of

Professional Conduct, except where this Rule does not permit those disclosures. 

 

[17] Paragraph (b) permits but does not require the disclosure of information relating to a client's representation to

accomplish the purposes specified in paragraphs (b) (1) through (b)(7). In exercising the discretion conferred by this

Rule, the lawyer may consider such factors as the nature of the lawyer's relationship with the client and with those

who might be injured by the client, the lawyer's own involvement in the transaction and factors that may extenuate the

conduct in question. A lawyer's decision not to disclose as permitted by paragraph (b) does not violate this Rule. 

 

Reasonable Measures to Preserve Confidentiality

 

[18] Paragraph (c) requires a lawyer to make reasonable efforts to safeguard information relating to the representation

of a client against unauthorized access by third parties and against inadvertent or unauthorized disclosure by the

lawyer or other persons who are participating in the representation of the client or who are subject to the lawyer's

supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of,

information relating to the representation of a client does not constitute a violation of paragraph (c) if the lawyer has

made reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the

reasonableness of the lawyer's efforts include, but are not limited to, the sensitivity of the information, the likelihood of

disclosure if additional safeguards are not employed, the cost of employing additional safeguards, the difficulty of

implementing the safeguards, and the extent to which the safeguards adversely affect the lawyer's ability to represent

clients (e.g., by making a device or important piece of software excessively difficult to use). A client may require the

lawyer to implement special security measures not required by this Rule or may give informed consent to forgo

security measures that would otherwise be required by this Rule. Whether a lawyer may be required to take additional

steps to safeguard a client's information in order to comply with other law, such as state and federal laws that govern

data privacy or that impose notification requirements upon the loss of, or unauthorized access to, electronic

information, is beyond the scope of these Rules. For a lawyer's duties when sharing information with nonlawyers

outside the lawyer's own firm, see Comments [3] and [4] to Rule 5.3.

 

[19] When transmitting a communication that includes information relating to the representation of a client, the lawyer

must take reasonable precautions to prevent the information from coming into the hands of unintended recipients.



This duty, however, does not require that the lawyer use special security measures if the method of communication

affords a reasonable expectation of privacy. Special circumstances, however, may warrant special precautions.

Factors to be considered in determining the reasonableness of the lawyer's expectation of confidentiality include the

sensitivity of the information and the extent to which the privacy of the communication is protected by law or by a

confidentiality agreement. A client may require the lawyer to implement special security measures not required by this

Rule or may give informed consent to the use of a means of communication that would otherwise be prohibited by this

Rule. Whether a lawyer may be required to take additional steps in order to comply with other law, such as state and

federal laws that govern data privacy, is beyond the scope of these Rules.

 

Former Client 

 

[20] The duty of confidentiality continues after the client-lawyer relationship has terminated. See Rule 1.9(c)(2). See

Rule 1.9(c)(1) for the prohibition against using such information to the disadvantage of the former client. 

 

Case Notes: 

 

ANNOTATION

 

Law reviews. For formal opinion of the Colorado Bar Association on Ethical Duties of Attorney Selected by Insurer to

Represent Its Insured, see 22 Colo. Law. 497 (1993). For article, "The Maverick Council Member: Protecting

Privileged Attorney-Client Communications from Disclosure", see 23 Colo. Law. 63 (1994). For article, "Ethical

Considerations and Client Identity", see 30 Colo. Law. 51 (April 2001). For article, "Preservation of the Attorney-Client

Privilege: Using Agents and Intermediaries to Obtain Legal Advice", see 30 Colo. Law. 51 (May 2001). For article,

"Policing the Legal System: The Duty to Report Misconduct", see 30 Colo. Law. 85 (September 2001). For article, "Am

I My Brother's Keeper? Redefining the Attorney-Client Relationship", see 32 Colo. Law. 11 (April 2003). For article,

"Metadata: Hidden Information Microsoft Word Documents Its Ethical Implications", see 33 Colo. Law. 53 (October

2004). For article, "Representation of Multiple Estate Or Trust Fiduciaries: Practical and Ethical Issues", see 34 Colo.

Law. 65 (July 2005). For article, "Ethical Concerns When Dealing With the Elder Client", see 34 Colo. Law. 27

(October 2005). For article, "The Duty of Loyalty and Preparations to Compete", see 34 Colo. Law. 67 (November

2005). For article, "The New Rules of Professional Conduct: Significant Changes for In-House Counsel", see 36 Colo.

Law. 71 (November 2007). For article, "Ethics in Family Law and the New Rules of Professional Conduct", see 37

Colo. Law. 47 (October 2008). For article, "The Duty of Confidentiality: Legal Ethics and the Attorney-Client and Work

Product Privileges", see 38 Colo. Law. 35 (January 2009). For article, "Attorney-Client Communications in Colorado",

see 38 Colo. Law. 59 (April 2009). For article, "Repugnant Objectives", see 41 Colo. Law. 51 (December 2012).

 

Annotator's note. Rule 1.6 is similar to Rule 1.6 as it existed prior to the 2007 repeal and readoption of the Colorado

rules of professional conduct. Relevant cases construing that provision have been included in the annotations to this

rule.

 

Public censure appropriate discipline for lawyer who delivered document containing admissions of client to district

attorney without first obtaining client's authorization. People v. Lopez, 845 P.2d 1153 (Colo. 1993).

 



"Implied" consent not encompassed by rule authorizing attorney to disclose client confidences or secrets.

Such disclosure may be made only after full disclosure to and with consent of client. People v. Lopez, 845 P.2d 1153

(Colo. 1993).

 

Attorney must not reveal information related to the representation of a client in the absence of the client's

consent. People v. Albani, 276 P.3d 64 (Colo. O.P.D.J. 2011).

 

Guardian ad litem (GAL) does not have an attorney-client relationship with child who is the subject of a

dependency and neglect proceeding, and chief justice directive 04-06 does not designate an attorney-client

relationship nor create an evidentiary privilege. The trial court erred in concluding that the evidentiary privilege in § 13-

90-107(1)(b) precluded the GAL's testimony concerning the child's communications. People v. Gabriesheski, 262 P.3d

653 (Colo. 2011).

 

Disbarment appropriate where attorney accepted fees from a number of clients prior to terminating her legal

practice, failed to inform her clients of such termination, failed to refund clients' retainer fees, failed to place clients'

funds in separate account, and gave clients' files to other lawyers without clients' consent. People v. Tucker, 904 P.2d

1321 (Colo. 1995).

 

Cases Decided Under Former DR 4-101.

 

Law reviews. For article, "The Perjurious Defendant: A Proposed Solution to the Defense Lawyer's Conflicting Ethical

Obligations to the Court and to His Client", see 59 Den. L.J. 75 (1981). For article, "Conflicts in Settlement of Personal

Injury Cases", see 11 Colo. Law. 399 (1982). For article, "Incriminating Evidence: What to do With a Hot Potato", see

11 Colo. Law. 880 (1982). For article, "Ethics, Tax Fraud and the General Practitioner", see 11 Colo. Law. 939 (1982).

For article, "Prior Representation: The Specter of Disqualification of Trial Counsel", see 11 Colo. Law. 1214 (1982).

For article, "The Search for Truth Continued: More Disclosure, Less Privilege", see 54 U. Colo. L. Rev. 51 (1982). For

article, "The Search for Truth Continued, The Privilege Retained: A Response to Judge Frankel", see 54 U. Colo. L.

Rev. 67 (1982). For article, "Some Comments on Conflicts of Interest and the Corporate Lawyer", see 12 Colo. Law.

60 (1983). For article, "Protecting Technical Information: The Role of the General Practitioner", see 12 Colo. Law.

1215 (1983). For article, "Potential Liability for Lawyers Employing Law Clerks", see 12 Colo. Law. 1243 (1983). For

article, "Attorney Disclosure: The Model Rules in the Corporate/Securities Area", see 12 Colo. Law. 1975 (1983). For

comment, "Colorado's Approach to Searches and Seizures in Law Offices", see 54 U. Colo. L. Rev. 571 (1983). For

casenote, "Caldwell v. District Court: Colorado Looks at the Crime and Fraud Exception to the Attorney-Client

Privilege", see 55 U. Colo. L. Rev. 319 (1984). For article, "Incest and Ethics: Confidentiality's Severest Test", see 61

Den. L.J. 619 (1984). For article, "Defending the Federal Drug or Racketeering Charge", see 16 Colo. Law. 605

(1987). For article, "Coping with the Paper Avalanche: A Survey on the Disposition of Client Files", see 16 Colo. Law.

1787 (1987). For comment, "Attorney-Client Confidences: Punishing the Innocent", see 61 U. Colo. L. Rev. 185

(1990). For formal opinion of the Colorado Bar Association Ethics Committee on Collaboration with Non-Lawyers in

the Preparation and Marketing of Estate Planning Documents, see 19 Colo. Law. 1793 (1990). For article, "Sex,

Lawyers and Vilification", see 21 Colo. Law. 469 (1992). For formal opinion of the Colorado Bar Association Ethics

Committee on Preservation of Client Confidences in View of Modern Communications Technology, see 22 Colo. Law.

21 (1993).



 

Prevailing rule is that it will be presumed that confidences were reposed where an attorney-client relationship

has been shown to have existed. Osborn v. District Court, 619 P.2d 41 (Colo. 1980).

 

Ethical obligation to preserve client confidences continues after termination of attorney-client relationship.

Rodriquez v. District Court, 719 P.2d 699 (Colo. 1986).

 

Trustee in bankruptcy succeeds to a debtor's right to assert or waive the attorney-client privilege. In re Inv.

Bankers, Inc., 30 B.R. 883 (Bankr. D. Colo. 1983).

 

Crime-fraud exception to attorney-client privilege recognized. The code of professional responsibility recognizes

the crime-fraud exception to the attorney-client privilege and work-product doctrine. Law Offices of Bernard D. Morley,

P.C. v. MacFarlane, 647 P.2d 1215 (Colo. 1982).

 

Attorney's failure to safeguard a draft letter to a client in which the attorney suggests that the client

misrepresented his qualifications, and where federal prosecutor later used the letter during the client's trial on

federal criminal charges, violated DR 4-101(B)(1). People v. O'Donnell, 955 P.2d 53 (Colo. 1998).

 

Bald assertion insufficient to warrant disqualification of district attorney. Bald assertion by defendant that he

made confidential statements to the prosecutor during the existence of a prior attorney-client relationship was

insufficient to warrant disqualification of the district attorney. Osborn v. District Court, 619 P.2d 41 (Colo. 1980).

 

An accused seeking to disqualify a prosecutor because of prior representation of a co-defendant by a

member of the prosecutor's former firm must show that either the prosecutor or the firm member, by virtue of the

prior professional relationship with the co-defendant, received confidential information about the accused which was

substantially related to the pending criminal action. McFarlan v. District Court, 718 P.2d 247 (Colo. 1986).

 

It is no abuse of discretion for court to order public defender to withdraw from a defendant's case where public

defender's prior representation of a prosecution witness and his present representation of defendant created a conflict

of interest. Rodriquez v. District Court, 719 P.2d 699 (Colo. 1986); People v. Reyes, 728 P.2d 349 (Colo. App. 1986).

 

Prior employment of plaintiff's attorney by defendant does not disqualify the attorney where the instant case is not

substantially related to any matter in which the attorney previously represented the defendant. Food Brokers, Inc. v.

Great Western Sugar, 680 P.2d 857 (Colo. App. 1984).

 

Disbarment warranted where attorney filed false pleadings and disciplinary complaints, disclosed information

concerning the filing of disciplinary complaints, offered to withdraw a disciplinary complaint filed against a judge in

exchange for a favorable ruling, failed to serve copies of pleadings on opposing counsel, revealed client confidences

and material considered derogatory and harmful to the client, aggravated by a repeated failure to cooperate with the

investigation of misconduct, disruption of disciplinary proceedings, and a record of prior discipline. People v. Bannister

814 P.2d 801 (Colo. 1991).

 

An attorney must disclose information to the court in camera if ordered to do so. People v. Salazar, 835 P.2d 592



(Colo. App. 1992).

 

Applied in People v. Schultheis, 44 Colo. App. 452, 618 P.2d 710 (1980); People v. Schultheis, 638 P.2d 8 (Colo.

1981); People v. Smith, 778 P.2d 685 (Colo. 1989).
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Cite as RPC 1.7

History. Committee comment amended October 17, 1996, effective January 1, 1997; entire Appendix repealed and 

readopted April 12, 2007, effective January 1, 2008. 

Note:  

COMMENT 

General Principles 

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. Concurrent 

conflicts of interest can arise from the lawyer's responsibilities to another client, a former client or a third person or

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the

representation involves a concurrent conflict of interest. A concurrent conflict of interest

exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be

materially limited by the lawyer's responsibilities to another client, a former client or

a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a

lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent

and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against

another client represented by the lawyer in the same litigation or other proceeding

before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



from the lawyer's own interests. For specific rules regarding certain concurrent conflicts of interest, see Rule 1.8. For 

former client conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For 

definitions of "informed consent" and "confirmed in writing," see Rule 1.0(e) and (b). 

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) clearly identify the client or 

clients; 2) determine whether a conflict of interest exists; 3) decide whether the representation may be undertaken 

despite the existence of a conflict, i.e., whether the conflict is consentable; and 4) if so, consult with the clients 

affected under paragraph (a) and obtain their informed consent, confirmed in writing. The clients affected under 

paragraph (a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose 

representation might be materially limited under paragraph (a)(2). 

[3] A conflict of interest may exist before representation is undertaken, in which event the representation must be 

declined, unless the lawyer obtains the informed consent of each client under the conditions of paragraph (b). To 

determine whether a conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate for the size 

and type of firm and practice, to determine in both litigation and non-litigation matters the persons and issues involved. 

See also Comment to Rule 5.1. Ignorance caused by a failure to institute such procedures will not excuse a lawyer's 

violation of this Rule. As to whether a client-lawyer relationship exists or, having once been established, is continuing, 

see Comment to Rule 1.3 and Scope. 

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the 

representation, unless the lawyer has obtained the informed consent of the client under the conditions of paragraph

(b). See Rule 1.16. Where more than one client is involved, whether the lawyer may continue to represent any of the 

clients is determined both by the lawyer's ability to comply with duties owed to the former client and by the lawyer's 

ability to represent adequately the remaining client or clients, given the lawyer's duties to the former client. See Rule 

1.9. See also Comments [5] and [29]. 

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the addition or 

realignment of parties in litigation, might create conflicts in the midst of a representation, as when a company sued by 

the lawyer on behalf of one client is bought by another client represented by the lawyer in an unrelated matter. 

Depending on the circumstances, the lawyer may have the option to withdraw from one of the representations in order 

to avoid the conflict. The lawyer must seek court approval where necessary and take steps to minimize harm to the 

clients. See Rule 1.16. The lawyer must continue to protect the confidences of the client from whose representation 

the lawyer has withdrawn. See Rule 1.9(c). 

Identifying Conflicts of Interest: Directly Adverse 

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client's 

informed consent. Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the 

lawyer represents in some other matter, even when the matters are wholly unrelated. The client as to whom the 

representation is directly adverse is likely to feel betrayed, and the resulting damage to the client-lawyer relationship is 

likely to impair the lawyer's ability to represent the client effectively. In addition, the client on whose behalf the adverse 

representation is undertaken reasonably may fear that the lawyer will pursue that client's case less effectively out of 

deference to the other client, i.e., that the representation may be materially limited by the lawyer's interest in retaining 

the current client. Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine a client



who appears as a witness in a lawsuit involving another client, as when the testimony will be damaging to the client 

who is represented in the lawsuit. On the other hand, simultaneous representation in unrelated matters of clients 

whose interests are only economically adverse, such as representation of competing economic enterprises in 

unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the 

respective clients. 

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to represent the 

seller of a business in negotiations with a buyer represented by the lawyer, not in the same transaction but in another, 

unrelated matter, the lawyer could not undertake the representation without the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation 

[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a lawyer's 

ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a 

result of the lawyer's other responsibilities or interests. For example, a lawyer asked to represent several individuals 

seeking to form a joint venture is likely to be materially limited in the lawyer's ability to recommend or advocate all 

possible positions that each might take because of the lawyer's duty of loyalty to the others. The conflict in effect 

forecloses alternatives that would otherwise be available to the client. The mere possibility of subsequent harm does 

not itself require disclosure and consent. The critical questions are the likelihood that a difference in interests will 

eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in 

considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client. 

Lawyer's Responsibilities to Former Clients and Other Third Persons 

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence may be materially 

limited by responsibilities to former clients under Rule 1.9 or by the lawyer's responsibilities to other persons, such as 

fiduciary duties arising from a lawyer's service as a trustee, executor or corporate director. Personal Interest Conflicts 

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation of a client. For 

example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or 

impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has discussions concerning 

possible employment with an opponent of the lawyer's client, or with a law firm representing the opponent, such 

discussions could materially limit the lawyer's representation of the client. In addition, a lawyer may not allow related 

business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an 

undisclosed financial interest. See Rule 1.8 for specific Rules pertaining to a number of personal interest conflicts, 

including business transactions with clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily 

are not imputed to other lawyers in a law firm). 

[11] When lawyers representing different clients in the same matter or in substantially related matters are closely 

related by blood or marriage or when there is a cohabiting relationship between the lawyers, there may be a 

significant risk that client confidences will be revealed and that the lawyer's family or cohabiting relationship will 

interfere with both loyalty and independent professional judgment. As a result, each client is entitled to know of the 

existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the



representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse (or in a cohabiting 

relationship with another lawyer,) ordinarily may not represent a client in a matter where that lawyer is representing 

another party, unless each client gives informed consent. The disqualification arising from a close family relationship 

or a cohabiting relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are 

associated. See Rule 1.10. 

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual relationship predates 

the formation of the client-lawyer relationship. See Rule 1.8(j). 

Interest of Person Paying for a Lawyer's Service 

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is informed of that fact 

and consents and the arrangement does not compromise the lawyer's duty of loyalty or independent judgment to the 

client. See Rule 1.8(f). If acceptance of the payment from any other source presents a significant risk that the lawyer's 

representation of the client will be materially limited by the lawyer's own interest in accommodating the person paying 

the lawyer's fee or by the lawyer's responsibilities to a payer who is also a co-client, then the lawyer must comply with 

the requirements of paragraph (b) before accepting the representation, including determining whether the conflict is 

consentable and, if so, that the client has adequate information about the material risks of the representation. 

Prohibited Representations 

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in paragraph 

(b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such agreement or 

provide representation on the basis of the client's consent. When the lawyer is representing more than one client, the 

question of consentability must be resolved as to each client. 

[15] Consentability is typically determined by considering whether the interests of the clients will be adequately 

protected if the clients are permitted to give their informed consent to representation burdened by a conflict of interest. 

Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably 

conclude that the lawyer will be able to provide competent and diligent representation. See Rule 1.1 (competence) 

and Rule 1.3 (diligence). 

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by 

applicable law. For example, in some states substantive law provides that the same lawyer may not represent more 

than one defendant in a capital case, even with the consent of the clients, and under federal criminal statutes certain 

representations by a former government lawyer are prohibited, despite the informed consent of the former client. In 

addition, decisional law in some states limits the ability of a governmental client, such as a municipality, to consent to 

a conflict of interest. 

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in vigorous 

development of each client's position when the clients are aligned directly against each other in the same litigation or 

other proceeding before a tribunal. Whether clients are aligned directly against each other within the meaning of this 

paragraph requires examination of the context of the proceeding. Although this paragraph does not preclude a 

lawyer's multiple representation of adverse parties to a mediation (because mediation is not a proceeding before a

"tribunal" under Rule 1.0(m) ), such representation may be precluded by paragraph (b)(1). 



Informed Consent 

[18] Informed consent requires that each affected client be aware of the relevant circumstances and of the material 

and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that client. See Rule 

1.0(e) (informed consent). The information required depends on the nature of the conflict and the nature of the risks 

involved. When representation of multiple clients in a single matter is undertaken, the information must include the 

implications of the common representation, including possible effects on loyalty, confidentiality and the attorney-client 

privilege and the advantages and risks involved. See Comments [30] and [31] (effect of common representation on 

confidentiality). 

[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain consent. For 

example, when the lawyer represents different clients in related matters and one of the clients refuses to consent to 

the disclosure necessary to permit the other client to make an informed decision, the lawyer cannot properly ask the 

latter to consent. In some cases the alternative to common representation can be that each party may have to obtain 

separate representation with the possibility of incurring additional costs. These costs, along with the benefits of 

securing separate representation, are factors that may be considered by the affected client in determining whether 

common representation is in the client's interests. 

Consent Confirmed in Writing 

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such a writing 

may consist of a document executed by the client or one that the lawyer promptly records and transmits to the client 

following an oral consent. See Rule 1.0(b). See also Rule 1.0(n) (writing includes electronic transmission). If it is not 

feasible to obtain or transmit the writing at the time the client gives informed consent, then the lawyer must obtain or 

transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the 

need in most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of representation 

burdened with a conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable 

opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the writing is required 

in order to impress upon clients the seriousness of the decision the client is being asked to make and to avoid disputes 

or ambiguities that might later occur in the absence of a writing. Revoking Consent 

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the 

lawyer's representation at any time. Whether revoking consent to the client's own representation precludes the lawyer 

from continuing to represent other clients depends on the circumstances, including the nature of the conflict, whether 

the client revoked consent because of a material change in circumstances, the reasonable expectations of the other 

client and whether material detriment to the other clients or the lawyer would result. Consent to Future Conflict 

[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject to the 

test of paragraph (b). The effectiveness of such waivers is generally determined by the extent to which the client 

reasonably understands the material risks that the waiver entails. The more comprehensive the explanation of the 

types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of 

those representations, the greater the likelihood that the client will have the requisite understanding. Thus, if the client 

agrees to consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will 

be effective with regard to that type of conflict. If the consent is general and open-ended, then the consent ordinarily 

will be ineffective, because it is not reasonably likely that the client will have understood the material risks involved. On



the other hand, if the client is an experienced user of the legal services involved and is reasonably informed regarding 

the risk that a conflict may arise, such consent is more likely to be effective, particularly if, e.g., the client is 

independently represented by other counsel in giving consent and the consent is limited to future conflicts unrelated to 

the subject of the representation. In any case, advance consent cannot be effective if the circumstances that 

materialize in the future are such as would make the conflict nonconsentable under paragraph (b). 

Conflicts in Litigation 

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the clients' 

consent. On the other hand, simultaneous representation of parties whose interests in litigation may conflict, such as 

co-plaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of substantial 

discrepancy in the parties' testimony, incompatibility in positions in relation to an opposing party or the fact that there 

are substantially different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in 

criminal cases as well as civil. The potential for conflict of interest in representing multiple defendants in a criminal 

case is so grave that ordinarily a lawyer should decline to represent more than one codefendant. On the other hand, 

common representation of persons having similar interests in civil litigation is proper if the requirements of paragraph 

(b) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of 

different clients. The mere fact that advocating a legal position on behalf of one client might create precedent adverse 

to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest. A 

conflict of interest exists, however, if there is a significant risk that a lawyer's action on behalf of one client will 

materially limit the lawyer's effectiveness in representing another client in a different case; for example, when a 

decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other 

client. Factors relevant in determining whether the clients need to be advised of the risk include: where the cases are 

pending, whether the issue is substantive or procedural, the temporal relationship between the matters, the 

significance of the issue to the immediate and long-term interests of the clients involved and the clients' reasonable 

expectations in retaining the lawyer. If there is significant risk of material limitation, then absent informed consent of 

the affected clients, the lawyer must refuse one of the representations or withdraw from one or both matters. 

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action lawsuit, 

unnamed members of the class are ordinarily not considered to be clients of the lawyer for purposes of applying 

paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of such a person before 

representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an opponent in 

a class action does not typically need the consent of an unnamed member of the class whom the lawyer represents in 

an unrelated matter. Nonlitigation Conflicts 

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a discussion of 

directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors in determining whether there is 

significant potential for material limitation include the duration and intimacy of the lawyer's relationship with the client 

or clients involved, the functions being performed by the lawyer, the likelihood that disagreements will arise and the 

likely prejudice to the client from the conflict. The question is often one of proximity and degree. See Comment [8]. 



[27] For example, conflict questions may arise in estate planning and estate administration. A lawyer may be called 

upon to prepare wills for several family members, such as husband and wife, and, depending upon the circumstances, 

a conflict of interest may be present. In estate administration the identity of the client may be unclear under the law of 

a particular jurisdiction. Under one view, the client is the fiduciary; under another view the client is the estate or trust, 

including its beneficiaries. In order to comply with conflict of interest rules, the lawyer should make clear the lawyer's 

relationship to the parties involved. 

[28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not represent 

multiple parties to a negotiation whose interests are fundamentally antagonistic to each other, but common 

representation is permissible where the clients are generally aligned in interest even though there is some difference 

in interest among them. Thus, a lawyer may seek to establish or adjust a relationship between clients on an amicable 

and mutually advantageous basis; for example, in helping to organize a business in which two or more clients are 

entrepreneurs, working out the financial reorganization of an enterprise in which two or more clients have an interest 

or arranging a property distribution in settlement of an estate. The lawyer seeks to resolve potentially adverse 

interests by developing the parties' mutual interests. Otherwise, each party might have to obtain separate 

representation, with the possibility of incurring additional cost, complication or even litigation. Given these and other 

relevant factors, the clients may prefer that the lawyer act for all of them. 

Special Considerations in Common Representation 

[29] In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the 

common representation fails because the potentially adverse interests cannot be reconciled, the result can be 

additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing 

all of the clients if the common representation fails. In some situations, the risk of failure is so great that multiple 

representation is plainly impossible. For example, a lawyer cannot undertake common representation of clients where 

contentious litigation or negotiations between them are imminent or contemplated. Moreover, because the lawyer is 

required to be impartial between commonly represented clients, representation of multiple clients is improper when it 

is unlikely that impartiality can be maintained. Generally, if the relationship between the parties has already assumed 

antagonism, the possibility that the clients' interests can be adequately served by common representation is not very 

good. Other relevant factors are whether the lawyer subsequently will represent both parties on a continuing basis and 

whether the situation involves creating or terminating a relationship between the parties. 

[30] A particularly important factor in determining the appropriateness of common representation is the effect on client-

lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the prevailing rule is 

that, as between commonly represented clients, the privilege does not attach. Hence, it must be assumed that if 

litigation eventuates between the clients, the privilege will not protect any such communications, and the clients 

should be so advised. 

[31] As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client 

asks the lawyer not to disclose to the other client information relevant to the common representation. This is so 

because the lawyer has an equal duty of loyalty to each client, and each client has the right to be informed of anything 

bearing on the representation that might affect that client's interests and the right to expect that the lawyer will use that 

information to that client's benefit. See Rule 1.4. The lawyer should, at the outset of the common representation and



as part of the process of obtaining each client's informed consent, advise each client that information will be shared 

and that the lawyer will have to withdraw if one client decides that some matter material to the representation should 

be kept from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with the 

representation when the clients have agreed, after being properly informed, that the lawyer will keep certain 

information confidential. For example, the lawyer may reasonably conclude that failure to disclose one client's trade 

secrets to another client will not adversely affect representation involving a joint venture between the clients and agree 

to keep that information confidential with the informed consent of both clients. 

[32] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the lawyer's 

role is not that of partisanship normally expected in other circumstances and, thus, that the clients may be required to 

assume greater responsibility for decisions than when each client is separately represented. Any limitations on the 

scope of the representation made necessary as a result of the common representation should be fully explained to the 

clients at the outset of the representation. See Rule 1.2(c). 

[33] Subject to the above limitations, each client in the common representation has the right to loyal and diligent 

representation and the protection of Rule 1.9 concerning the obligations to a former client. The client also has the right 

to discharge the lawyer as stated in Rule 1.16. Organizational Clients 

[34] A lawyer who represents a corporation or other organization does not, by virtue of that representation, necessarily 

represent any constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer 

for an organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless 

the circumstances are such that the affiliate should also be considered a client of the lawyer, there is an 

understanding between the lawyer and the organizational client that the lawyer will avoid representation adverse to 

the client's affiliates, or the lawyer's obligations to either the organizational client or the new client are likely to limit 

materially the lawyer's representation of the other client. 

[35] A lawyer for a corporation or other organization who is also a member of its board of directors should determine 

whether the responsibilities of the two roles might conflict. The lawyer may be called on to advise the corporation in 

matters involving actions of the directors. Consideration should be given to the frequency with which such situations 

may arise, the potential intensity of the conflict, the effect of the lawyer's resignation from the board and the possibility 

of the corporation's obtaining legal advice from another lawyer in such situations. If there is material risk that the dual 

role will compromise the lawyer's independence of professional judgment, the lawyer should not serve as a director or 

should cease to act as the corporation's lawyer when conflicts of interest arise. The lawyer should advise the other 

members of the board that in some circumstances matters discussed at board meetings while the lawyer is present in 

the capacity of director might not be protected by the attorney-client privilege and that conflict of interest 

considerations might require the lawyer's recusal as a director or might require the lawyer and the lawyer's firm to 

decline representation of the corporation in a matter. 



Rule 5.1. Responsibilities or a Partner of Supervisory Lawyer. 

Colorado Court Rules

Colorado Rules of Professional Conduct

Law Firms and Associations

As amended through Rule Change 2018(6), effective April 12, 2018

Rule 5.1. Responsibilities or a Partner of Supervisory Lawyer 

Cite as RPC 5.1

History. Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008. 

Note: 

COMMENT

[1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of a firm. See Rule

1.0(c). This includes members of a partnership, the shareholders in a law firm organized as a professional corporation,

and members of other associations authorized to practice law; lawyers having comparable managerial authority in a

legal services organization or a law department of an enterprise or government agency; and lawyers who have

intermediate managerial responsibilities in a firm. Paragraph (b) applies to lawyers who have supervisory authority

over the work of other lawyers in a firm. 

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers

possesses comparable managerial authority in a law firm, shall make reasonable efforts to

ensure that the firm has in effect measures giving reasonable assurance that all lawyers in

the firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable

efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional

Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct

involved;

(2) the lawyer is a partner or has comparable managerial authority in the law firm in

which the other lawyer practices, or has direct supervisory authority over the other

lawyer, and knows of the conduct at a time when its consequences can be avoided

or mitigated but fails to take reasonable remedial action.



[2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts to establish

internal policies and procedures designed to provide reasonable assurance that all lawyers in the firm will conform to

the Rules of Professional Conduct. Such policies and procedures include those designed to detect and resolve

conflicts of interest, identify dates by which actions must be taken in pending matters, account for client funds and

property and ensure that inexperienced lawyers are properly supervised. 

[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a) can depend on the

firm's structure and the nature of its practice. In a small firm of experienced lawyers, informal supervision and periodic

review of compliance with the required systems ordinarily will suffice. In a large firm, or in practice situations in which

difficult ethical problems frequently arise, more elaborate measures may be necessary. Some firms, for example, have

a procedure whereby junior lawyers can make confidential referral of ethical problems directly to a designated senior

partner or special committee. See Rule 5.2. Firms, whether large or small, may also rely on continuing legal education

in professional ethics. In any event, the ethical atmosphere of a firm can influence the conduct of all its members and

the partners may not assume that all lawyers associated with the firm will inevitably conform to the Rules. 

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial authority in a law firm,

as well as a lawyer who has direct supervisory authority over performance of specific legal work by another lawyer. 

Whether a lawyer has supervisory authority in particular circumstances is a question of fact. Partners and lawyers with 

comparable authority have at least indirect responsibility for all work being done by the firm, while a partner or 

manager in charge of a particular matter ordinarily also has supervisory responsibility for the work of other firm 

lawyers engaged in the matter. Appropriate remedial action by a partner or managing lawyer would depend on the 

immediacy of that lawyer's involvement and the seriousness of the misconduct. A supervisor is required to intervene 

to prevent avoidable consequences of misconduct if the supervisor knows that the misconduct occurred. Thus, if a 

supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in negotiation, the 

supervisor as well as the subordinate has a duty to correct the resulting misapprehension. 

[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b) on the part of the 

supervisory lawyer even though it does not entail a violation of paragraph (c) because there was no direction, 

ratification or knowledge of the violation. 

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the conduct of a partner, 

associate or subordinate. Whether a lawyer may be liable civilly or criminally for another lawyer's conduct is a 

question of law beyond the scope of these Rules. 

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the personal duty of each 

lawyer in a firm to abide by the Rules of Professional Conduct. See Rule 5.2(a). 
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With respect to nonlawyers employed or retained by or associated with a lawyer: 
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Note:  

COMMENT

 

[1] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable efforts to ensure

that the firm has in effect measures giving reasonable assurance that nonlawyers in the firm and nonlawyers outside

the firm who work on firm matters act in a way compatible with the professional obligations of the lawyer. See See

(a) a partner, and a lawyer who individually or together with other lawyers possesses

comparable managerial authority in a law firm shall make reasonable efforts to ensure that

the firm has in effect measures giving reasonable assurance that the person's conduct is

compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable

efforts to ensure that the person's conduct is compatible with the professional obligations

of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the

Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the

conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in

which the person is employed, or has direct supervisory authority over the person,

and knows of the conduct at a time when its consequences can be avoided or

mitigated but fails to take reasonable remedial action.



Comment [6] to Rule 1.1 (retaining lawyers outside the firm) and Comment [1] to Rule 5.1 (responsibilities with respect

to lawyers within a firm). Paragraph (b) applies to lawyers who have supervisory authority, over such nonlawyers

within or outside the firm. Paragraph (c) specifies the circumstances in which a lawyer is responsible for the conduct of

such nonlawyers within or outside the firm that would be a violation of the Rules of Professional Conduct if engaged in

by a lawyer.

[2] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student interns, and

paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in rendition of

the lawyer's professional services. A lawyer must give such assistants appropriate instruction and supervision

concerning the ethical aspects of their employment, particularly regarding the obligation not to disclose information

relating to representation of the client, and should be responsible for their work product. The measures employed in

supervising nonlawyers should take account of the fact that they do not have legal training and are not subject to

professional discipline. 

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal services to the client.

Examples include the retention of an investigative or paraprofessional service, hiring a document management

company to create and maintain a database for complex litigation, sending client documents to a third party for

printing or scanning, and using an Internet-based service to store client information. When using such services

outside the firm, a lawyer must make reasonable efforts to ensure that the services are provided in a manner that is 

compatible with the lawyer's professional obligations. The extent of this obligation will depend upon the 

circumstances, including the education, experience and reputation of the nonlawyer; the nature of the services 

involved; the terms of any arrangements concerning the protection of client information; and the legal and ethical 

environments of the jurisdictions in which the services will be performed, particularly with regard to confidentiality. See 

also Rules 1.1 (competence), 1.2 (allocation of authority), 1.4 (communication with client), 1.6 (confidentiality), 5.4(a)

(professional independence of the lawyer), and 5.5(a) (unauthorized practice of law). When retaining or directing a 

nonlawyer outside the firm, a lawyer should communicate directions appropriate under the circumstances to give 

reasonable assurance that the nonlawyer's conduct is compatible with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider outside the firm, the lawyer 

ordinarily should agree with the client concerning the allocation of responsibility, as between the client and the lawyer, 

for the supervisory activities described in Comment [3] above relative to that provider. See Rule 1.2. When making 

such an allocation in a matter pending before a tribunal, lawyers and parties may have additional obligations that are a 

matter of law beyond the scope of these Rules. 
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