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Part 1: The Clerk’s Perspective on
What Federal Practitioners Need to
Know

What Do You Need to Know?
•
•
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•

www.cod.uscourts.gov
How to file in CM/ECF
Who to call in a crunch?
Local Rules
Judicial Officer Practice Standards
Courtroom Technology

Part 2: Is Guantanamo Bay Still Open?
How We Got There and What We are Doing Down
There

Initial Legal Challenges
• Hamdi v Rumsfeld, 542 U.S. 507 (2004): upholds law of war
detention, but detainees have the right to very limited due
process in order to determine their status as an enemy
combatant (Hamdi was US citizen held in SC)
• Rasul v. Bush, 542 U.S. 466 (2004): habeas corpus statute, 28
U.S.C. § 2241, entitles detainees ability to challenge the validity
of their detention.

Hamdan v. Rumsfeld
548 U.S. 557 (2006)
• U.S. Supreme Court invalidates commissions structure
• President exceeded his authority in creating these tribunals
• Thus, under the Geneva Conventions, any and all detainees
captured in armed conflict can be tried only by a "regularly
constituted court affording all the judicial guarantees which are
recognized as indispensable by civilized peoples."

Military Commissions
Act (2006)
• Congressional reaction to Hamdan v. Rumsfeld
• Separate Chapter of the Uniform Code of Military Justice
(UCMJ)
• Modeled after the military courts-martial system
• President determined that many parts of the courts-martial
system are impracticable
• Included habeas stripping provisions

Boumediene v. Bush
553 U.S. 723 (2008)
• GTMO detainee challenged habeas stripping provisions of
Military Commissions Act - i.e. his ability to challenge his
detention through a civil action in a United States Article III
Court (28 U.S.C. 2241)
• Supreme Court rules detainees have the Constitutional right to
challenge detention via habeas

(Slip Opinion)
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Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

HAMDI ET AL. v. RUMSFELD, SECRETARY OF
DEFENSE, ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT
No. 03–6696. Argued April 28, 2004—Decided June 28, 2004
After Congress passed a resolution—the Authorization for Use of Military Force (AUMF)—empowering the President to “use all necessary
and appropriate force” against “nations, organizations, or persons”
that he determines “planned, authorized, committed, or aided” in the
September 11, 2001, al Qaeda terrorist attacks, the President ordered
the Armed Forces to Afghanistan to subdue al Qaeda and quell the
supporting Taliban regime. Petitioner Hamdi, an American citizen
whom the Government has classified as an “enemy combatant” for
allegedly taking up arms with the Taliban during the conflict, was
captured in Afghanistan and presently is detained at a naval brig in
Charleston, S. C. Hamdi’s father filed this habeas petition on his behalf under 28 U. S. C. §2241, alleging, among other things, that the
Government holds his son in violation of the Fifth and Fourteenth
Amendments. Although the petition did not elaborate on the factual
circumstances of Hamdi’s capture and detention, his father has asserted in other documents in the record that Hamdi went to Afghanistan to do “relief work” less than two months before September 11
and could not have received military training. The Government attached to its response to the petition a declaration from Michael
Mobbs (Mobbs Declaration), a Defense Department official. The
Mobbs Declaration alleges various details regarding Hamdi’s trip to
Afghanistan, his affiliation there with a Taliban unit during a time
when the Taliban was battling U. S allies, and his subsequent surrender of an assault rifle. The District Court found that the Mobbs
Declaration, standing alone, did not support Hamdi’s detention and
ordered the Government to turn over numerous materials for in camera review. The Fourth Circuit reversed, stressing that, because it
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was undisputed that Hamdi was captured in an active combat zone,
no factual inquiry or evidentiary hearing allowing Hamdi to be heard
or to rebut the Government’s assertions was necessary or proper.
Concluding that the factual averments in the Mobbs Declaration, if
accurate, provided a sufficient basis upon which to conclude that the
President had constitutionally detained Hamdi, the court ordered the
habeas petition dismissed. The appeals court held that, assuming
that express congressional authorization of the detention was required by 18 U. S. C. §4001(a)—which provides that “[n]o citizen
shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress”— the AUMF’s “necessary and
appropriate force” language provided the authorization for Hamdi’s
detention. It also concluded that Hamdi is entitled only to a limited
judicial inquiry into his detention’s legality under the war powers of
the political branches, and not to a searching review of the factual determinations underlying his seizure.

Held: The judgment is vacated, and the case is remanded.
JUSTICE O’CONNOR, joined by THE CHIEF JUSTICE, JUSTICE
KENNEDY, and JUSTICE BREYER, concluded that although Congress
authorized the detention of combatants in the narrow circumstances
alleged in this case, due process demands that a citizen held in the
United States as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral
decisionmaker. Pp. 14–15.
JUSTICE SOUTER, joined by JUSTICE GINSBURG, concluded that
Hamdi’s detention is unauthorized, but joined with the plurality to
conclude that on remand Hamdi should have a meaningful opportunity to offer evidence that he is not an enemy combatant. Pp. 2–3,
15.
O’CONNOR, J., announced the judgment of the Court and delivered an
opinion, in which REHNQUIST, C. J., and KENNEDY and BREYER, JJ.,
joined. SOUTER, J., filed an opinion concurring in part, dissenting in
part, and concurring in the judgment, in which GINSBURG, J., joined.
SCALIA, J., filed a dissenting opinion, in which STEVENS, J., joined.
THOMAS, J., filed a dissenting opinion.

Cite as: 542 U. S. ____ (2004)
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Washington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES
_________________

No. 03–6696
_________________

YASER ESAM HAMDI AND ESAM FOUAD HAMDI, AS
NEXT FRIEND OF YASER ESAM HAMDI, PETITIONERS v. DONALD H. RUMSFELD, SECRETARY
OF DEFENSE, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FOURTH CIRCUIT
[June 28, 2004]

JUSTICE O’CONNOR announced the judgment of the
Court and delivered an opinion, in which THE CHIEF
JUSTICE, JUSTICE KENNEDY, and JUSTICE BREYER join.
At this difficult time in our Nation’s history, we are
called upon to consider the legality of the Government’s
detention of a United States citizen on United States soil
as an “enemy combatant” and to address the process that
is constitutionally owed to one who seeks to challenge his
classification as such. The United States Court of Appeals
for the Fourth Circuit held that petitioner’s detention was
legally authorized and that he was entitled to no further
opportunity to challenge his enemy-combatant label. We
now vacate and remand. We hold that although Congress
authorized the detention of combatants in the narrow
circumstances alleged here, due process demands that a
citizen held in the United States as an enemy combatant
be given a meaningful opportunity to contest the factual
basis for that detention before a neutral decisionmaker.
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I
On September 11, 2001, the al Qaeda terrorist network
used hijacked commercial airliners to attack prominent
targets in the United States. Approximately 3,000 people
were killed in those attacks. One week later, in response
to these “acts of treacherous violence,” Congress passed a
resolution authorizing the President to “use all necessary
and appropriate force against those nations, organizations,
or persons he determines planned, authorized, committed,
or aided the terrorist attacks” or “harbored such organizations or persons, in order to prevent any future acts of
international terrorism against the United States by such
nations, organizations or persons.” Authorization for Use
of Military Force (“the AUMF”), 115 Stat. 224. Soon
thereafter, the President ordered United States Armed
Forces to Afghanistan, with a mission to subdue al Qaeda
and quell the Taliban regime that was known to support
it.
This case arises out of the detention of a man whom the
Government alleges took up arms with the Taliban during
this conflict. His name is Yaser Esam Hamdi. Born an
American citizen in Louisiana in 1980, Hamdi moved with
his family to Saudi Arabia as a child. By 2001, the parties
agree, he resided in Afghanistan. At some point that year,
he was seized by members of the Northern Alliance, a
coalition of military groups opposed to the Taliban government, and eventually was turned over to the United
States military. The Government asserts that it initially
detained and interrogated Hamdi in Afghanistan before
transferring him to the United States Naval Base in
Guantanamo Bay in January 2002. In April 2002, upon
learning that Hamdi is an American citizen, authorities
transferred him to a naval brig in Norfolk, Virginia, where
he remained until a recent transfer to a brig in Charleston, South Carolina. The Government contends that
Hamdi is an “enemy combatant,” and that this status

Cite as: 542 U. S. ____ (2004)
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justifies holding him in the United States indefinitely—
without formal charges or proceedings—unless and until it
makes the determination that access to counsel or further
process is warranted.
In June 2002, Hamdi’s father, Esam Fouad Hamdi, filed
the present petition for a writ of habeas corpus under 28
U. S. C. §2241 in the Eastern District of Virginia, naming
as petitioners his son and himself as next friend. The
elder Hamdi alleges in the petition that he has had no
contact with his son since the Government took custody of
him in 2001, and that the Government has held his son
“without access to legal counsel or notice of any charges
pending against him.” App. 103, 104. The petition contends that Hamdi’s detention was not legally authorized.
Id., at 105. It argues that, “[a]s an American citizen, . . .
Hamdi enjoys the full protections of the Constitution,” and
that Hamdi’s detention in the United States without
charges, access to an impartial tribunal, or assistance of
counsel “violated and continue[s] to violate the Fifth and
Fourteenth Amendments to the United States Constitution.” Id., at 107. The habeas petition asks that the court,
among other things, (1) appoint counsel for Hamdi; (2)
order respondents to cease interrogating him; (3) declare
that he is being held in violation of the Fifth and Fourteenth Amendments; (4) “[t]o the extent Respondents
contest any material factual allegations in this Petition,
schedule an evidentiary hearing, at which Petitioners may
adduce proof in support of their allegations”; and (5) order
that Hamdi be released from his “unlawful custody.” Id.,
at 108–109. Although his habeas petition provides no
details with regard to the factual circumstances surrounding his son’s capture and detention, Hamdi’s father
has asserted in documents found elsewhere in the record
that his son went to Afghanistan to do “relief work,” and
that he had been in that country less than two months
before September 11, 2001, and could not have received
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military training. Id., at 188–189. The 20-year-old was
traveling on his own for the first time, his father says, and
“[b]ecause of his lack of experience, he was trapped in
Afghanistan once that military campaign began.” Id., at
188–189.
The District Court found that Hamdi’s father was a
proper next friend, appointed the federal public defender
as counsel for the petitioners, and ordered that counsel be
given access to Hamdi. Id., at 113–116. The United
States Court of Appeals for the Fourth Circuit reversed
that order, holding that the District Court had failed to
extend appropriate deference to the Government’s security
and intelligence interests. 296 F. 3d 278, 279, 283 (2002).
It directed the District Court to consider “the most cautious procedures first,” id., at 284, and to conduct a deferential inquiry into Hamdi’s status, id., at 283. It opined
that “if Hamdi is indeed an ‘enemy combatant’ who was
captured during hostilities in Afghanistan, the government’s present detention of him is a lawful one.” Ibid.
On remand, the Government filed a response and a
motion to dismiss the petition. It attached to its response
a declaration from one Michael Mobbs (hereinafter “Mobbs
Declaration”), who identified himself as Special Advisor to
the Under Secretary of Defense for Policy. Mobbs indicated that in this position, he has been “substantially
involved with matters related to the detention of enemy
combatants in the current war against the al Qaeda terrorists and those who support and harbor them (including
the Taliban).” App. 148. He expressed his “familiar[ity]”
with Department of Defense and United States military
policies and procedures applicable to the detention, control, and transfer of al Qaeda and Taliban personnel, and
declared that “[b]ased upon my review of relevant records
and reports, I am also familiar with the facts and circumstances related to the capture of . . . Hamdi and his detention by U. S. military forces.” Ibid.

Cite as: 542 U. S. ____ (2004)
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Mobbs then set forth what remains the sole evidentiary
support that the Government has provided to the courts
for Hamdi’s detention. The declaration states that Hamdi
“traveled to Afghanistan” in July or August 2001, and that
he thereafter “affiliated with a Taliban military unit and
received weapons training.” Ibid. It asserts that Hamdi
“remained with his Taliban unit following the attacks of
September 11” and that, during the time when Northern
Alliance forces were “engaged in battle with the Taliban,”
“Hamdi’s Taliban unit surrendered” to those forces, after
which he “surrender[ed] his Kalishnikov assault rifle” to
them. Id., at 148–149. The Mobbs Declaration also states
that, because al Qaeda and the Taliban “were and are
hostile forces engaged in armed conflict with the armed
forces of the United States,” “individuals associated with”
those groups “were and continue to be enemy combatants.”
Id., at 149. Mobbs states that Hamdi was labeled an
enemy combatant “[b]ased upon his interviews and in light
of his association with the Taliban.” Ibid. According to
the declaration, a series of “U. S. military screening
team[s]” determined that Hamdi met “the criteria for
enemy combatants,” and “a subsequent interview of
Hamdi has confirmed that he surrendered and gave his
firearm to Northern Alliance forces, which supports his
classification as an enemy combatant.” Id., at 149–150.
After the Government submitted this declaration, the
Fourth Circuit directed the District Court to proceed in
accordance with its earlier ruling and, specifically, to
“ ‘consider the sufficiency of the Mobbs Declaration as an
independent matter before proceeding further.’ ” 316 F. 3d
at 450, 462 (2003). The District Court found that the
Mobbs Declaration fell “far short” of supporting Hamdi’s
detention. App. 292. It criticized the generic and hearsay
nature of the affidavit, calling it “little more than the
government’s ‘say-so.’ ” Id., at 298. It ordered the Government to turn over numerous materials for in camera
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review, including copies of all of Hamdi’s statements and
the notes taken from interviews with him that related to
his reasons for going to Afghanistan and his activities
therein; a list of all interrogators who had questioned
Hamdi and their names and addresses; statements by
members of the Northern Alliance regarding Hamdi’s
surrender and capture; a list of the dates and locations of
his capture and subsequent detentions; and the names
and titles of the United States Government officials who
made the determinations that Hamdi was an enemy combatant and that he should be moved to a naval brig. Id.,
at 185–186. The court indicated that all of these materials
were necessary for “meaningful judicial review” of whether
Hamdi’s detention was legally authorized and whether
Hamdi had received sufficient process to satisfy the Due
Process Clause of the Constitution and relevant treaties or
military regulations. Id., at 291–292.
The Government sought to appeal the production order,
and the District Court certified the question of whether
the Mobbs Declaration, “ ‘standing alone, is sufficient as a
matter of law to allow meaningful judicial review of
[Hamdi’s] classification as an enemy combatant.’ ” 316
F. 3d, at 462. The Fourth Circuit reversed, but did not
squarely answer the certified question. It instead stressed
that, because it was “undisputed that Hamdi was captured
in a zone of active combat in a foreign theater of conflict,”
no factual inquiry or evidentiary hearing allowing Hamdi
to be heard or to rebut the Government’s assertions was
necessary or proper. Id., at 459. Concluding that the
factual averments in the Mobbs Declaration, “if accurate,”
provided a sufficient basis upon which to conclude that the
President had constitutionally detained Hamdi pursuant
to the President’s war powers, it ordered the habeas petition dismissed. Id., at 473. The Fourth Circuit emphasized that the “vital purposes” of the detention of uncharged enemy combatants—preventing those combatants

Cite as: 542 U. S. ____ (2004)
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from rejoining the enemy while relieving the military of
the burden of litigating the circumstances of wartime
captures halfway around the globe—were interests “directly derived from the war powers of Articles I and II.”
Id., at 465–466. In that court’s view, because “Article III
contains nothing analogous to the specific powers of war so
carefully enumerated in Articles I and II,” id., at 463,
separation of powers principles prohibited a federal court
from “delv[ing] further into Hamdi’s status and capture,”
id., at 473. Accordingly, the District Court’s more vigorous
inquiry “went far beyond the acceptable scope of review.”
Ibid.
On the more global question of whether legal authorization exists for the detention of citizen enemy combatants
at all, the Fourth Circuit rejected Hamdi’s arguments that
18 U. S. C. §4001(a) and Article 5 of the Geneva Convention rendered any such detentions unlawful. The court
expressed doubt as to Hamdi’s argument that §4001(a),
which provides that “[n]o citizen shall be imprisoned or
otherwise detained by the United States except pursuant
to an Act of Congress,” required express congressional
authorization of detentions of this sort. But it held that,
in any event, such authorization was found in the postSeptember 11 Authorization for Use of Military Force.
316 F. 3d, at 467. Because “capturing and detaining
enemy combatants is an inherent part of warfare,” the
court held, “the ‘necessary and appropriate force’ referenced in the congressional resolution necessarily includes
the capture and detention of any and all hostile forces
arrayed against our troops.” Ibid.; see also id., at 467–468
(noting that Congress, in 10 U. S. C. §956(5), had specifically authorized the expenditure of funds for keeping
prisoners of war and persons whose status was determined “to be similar to prisoners of war,” and concluding
that this appropriation measure also demonstrated that
Congress had “authorized [these individuals’] detention in
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the first instance”). The court likewise rejected Hamdi’s
Geneva Convention claim, concluding that the convention
is not self-executing and that, even if it were, it would not
preclude the Executive from detaining Hamdi until the
cessation of hostilities. 316 F. 3d, at 468–469.
Finally, the Fourth Circuit rejected Hamdi’s contention
that its legal analyses with regard to the authorization for
the detention scheme and the process to which he was
constitutionally entitled should be altered by the fact that
he is an American citizen detained on American soil.
Relying on Ex parte Quirin, 317 U. S. 1 (1942), the court
emphasized that “[o]ne who takes up arms against the
United States in a foreign theater of war, regardless of his
citizenship, may properly be designated an enemy combatant and treated as such.” 316 F.3d, at 475. “The
privilege of citizenship,” the court held, “entitles Hamdi to
a limited judicial inquiry into his detention, but only to
determine its legality under the war powers of the political
branches. At least where it is undisputed that he was
present in a zone of active combat operations, we are
satisfied that the Constitution does not entitle him to a
searching review of the factual determinations underlying
his seizure there.” Ibid.
The Fourth Circuit denied rehearing en banc, 337 F. 3d
335 (2003), and we granted certiorari. 540 U. S. __ (2004).
We now vacate the judgment below and remand.
II
The threshold question before us is whether the Executive has the authority to detain citizens who qualify as
“enemy combatants.” There is some debate as to the
proper scope of this term, and the Government has never
provided any court with the full criteria that it uses in
classifying individuals as such. It has made clear, however, that, for purposes of this case, the “enemy combatant” that it is seeking to detain is an individual who, it

Cite as: 542 U. S. ____ (2004)
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alleges, was “ ‘part of or supporting forces hostile to the
United States or coalition partners’ ” in Afghanistan and
who “ ‘engaged in an armed conflict against the United
States’ ” there. Brief for Respondents 3. We therefore
answer only the narrow question before us: whether the
detention of citizens falling within that definition is
authorized.
The Government maintains that no explicit congressional authorization is required, because the Executive
possesses plenary authority to detain pursuant to Article
II of the Constitution. We do not reach the question
whether Article II provides such authority, however,
because we agree with the Government’s alternative
position, that Congress has in fact authorized Hamdi’s
detention, through the AUMF.
Our analysis on that point, set forth below, substantially
overlaps with our analysis of Hamdi’s principal argument
for the illegality of his detention. He posits that his detention is forbidden by 18 U. S. C. §4001(a). Section 4001(a)
states that “[n]o citizen shall be imprisoned or otherwise
detained by the United States except pursuant to an Act of
Congress.” Congress passed §4001(a) in 1971 as part of a
bill to repeal the Emergency Detention Act of 1950, 50
U. S. C. §811 et seq., which provided procedures for executive detention, during times of emergency, of individuals
deemed likely to engage in espionage or sabotage. Congress was particularly concerned about the possibility that
the Act could be used to reprise the Japanese internment
camps of World War II. H. R. Rep. No. 92–116 (1971); id.,
at 4 (“The concentration camp implications of the legislation render it abhorrent”). The Government again presses
two alternative positions. First, it argues that §4001(a), in
light of its legislative history and its location in Title 18,
applies only to “the control of civilian prisons and related
detentions,” not to military detentions. Brief for Respondents 21. Second, it maintains that §4001(a) is satisfied,
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because Hamdi is being detained “pursuant to an Act of
Congress”—the AUMF. Id., at 21–22. Again, because we
conclude that the Government’s second assertion is correct, we do not address the first. In other words, for the
reasons that follow, we conclude that the AUMF is explicit
congressional authorization for the detention of individuals in the narrow category we describe (assuming, without
deciding, that such authorization is required), and that
the AUMF satisfied §4001(a)’s requirement that a detention be “pursuant to an Act of Congress” (assuming, without deciding, that §4001(a) applies to military detentions).
The AUMF authorizes the President to use “all necessary and appropriate force” against “nations, organizations, or persons” associated with the September 11, 2001,
terrorist attacks. 115 Stat. 224. There can be no doubt
that individuals who fought against the United States in
Afghanistan as part of the Taliban, an organization known
to have supported the al Qaeda terrorist network responsible for those attacks, are individuals Congress sought to
target in passing the AUMF. We conclude that detention
of individuals falling into the limited category we are
considering, for the duration of the particular conflict in
which they were captured, is so fundamental and accepted
an incident to war as to be an exercise of the “necessary
and appropriate force” Congress has authorized the President to use.
The capture and detention of lawful combatants and the
capture, detention, and trial of unlawful combatants, by
“universal agreement and practice,” are “important incident[s] of war.” Ex parte Quirin, 317 U. S., at 28. The
purpose of detention is to prevent captured individuals
from returning to the field of battle and taking up arms
once again. Naqvi, Doubtful Prisoner-of-War Status, 84
Int’l Rev. Red Cross 571, 572 (2002) (“[C]aptivity in war is
‘neither revenge, nor punishment, but solely protective
custody, the only purpose of which is to prevent the pris-
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oners of war from further participation in the war’ ”
(quoting decision of Nuremberg Military Tribunal, reprinted in 41 Am. J. Int’l L. 172, 229 (1947)); W. Winthrop,
Military Law and Precedents 788 (rev. 2d ed. 1920) (“The
time has long passed when ‘no quarter’ was the rule on the
battlefield . . . . It is now recognized that ‘Captivity is
neither a punishment nor an act of vengeance,’ but ‘merely
a temporary detention which is devoid of all penal character.’ . . . ‘A prisoner of war is no convict; his imprisonment
is a simple war measure.’ ” (citations omitted); cf. In re
Territo, 156 F. 2d 142, 145 (CA9 1946) (“The object of
capture is to prevent the captured individual from serving
the enemy. He is disarmed and from then on must be
removed as completely as practicable from the front,
treated humanely, and in time exchanged, repatriated, or
otherwise released” (footnotes omitted)).
There is no bar to this Nation’s holding one of its own
citizens as an enemy combatant. In Quirin, one of the
detainees, Haupt, alleged that he was a naturalized
United States citizen. 317 U. S., at 20. We held that
“[c]itizens who associate themselves with the military arm
of the enemy government, and with its aid, guidance and
direction enter this country bent on hostile acts, are enemy belligerents within the meaning of . . . the law of
war.” Id., at 37–38. While Haupt was tried for violations
of the law of war, nothing in Quirin suggests that his
citizenship would have precluded his mere detention for
the duration of the relevant hostilities. See id., at 30–31.
See also Lieber Code, ¶153, Instructions for the Government of Armies of the United States in the Field, Gen.
Order No. 100 (1863), reprinted in 2 Lieber, Miscellaneous
Writings, p. 273 (contemplating, in code binding the Union
Army during the Civil War, that “captured rebels” would
be treated “as prisoners of war”). Nor can we see any
reason for drawing such a line here. A citizen, no less
than an alien, can be “part of or supporting forces hostile
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to the United States or coalition partners” and “engaged in
an armed conflict against the United States,” Brief for
Respondents 3; such a citizen, if released, would pose the
same threat of returning to the front during the ongoing
conflict.
In light of these principles, it is of no moment that the
AUMF does not use specific language of detention. Because detention to prevent a combatant’s return to the
battlefield is a fundamental incident of waging war, in
permitting the use of “necessary and appropriate force,”
Congress has clearly and unmistakably authorized detention in the narrow circumstances considered here.
Hamdi objects, nevertheless, that Congress has not
authorized the indefinite detention to which he is now
subject. The Government responds that “the detention of
enemy combatants during World War II was just as ‘indefinite’ while that war was being fought.” Id., at 16. We
take Hamdi’s objection to be not to the lack of certainty
regarding the date on which the conflict will end, but to
the substantial prospect of perpetual detention. We recognize that the national security underpinnings of the
“war on terror,” although crucially important, are broad
and malleable. As the Government concedes, “given its
unconventional nature, the current conflict is unlikely to
end with a formal cease-fire agreement.” Ibid. The prospect Hamdi raises is therefore not far-fetched. If the
Government does not consider this unconventional war
won for two generations, and if it maintains during that
time that Hamdi might, if released, rejoin forces fighting
against the United States, then the position it has taken
throughout the litigation of this case suggests that
Hamdi’s detention could last for the rest of his life.
It is a clearly established principle of the law of war that
detention may last no longer than active hostilities. See
Article 118 of the Geneva Convention (III) Relative to the
Treatment of Prisoners of War, Aug. 12, 1949, [1955] 6
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U. S. T. 3316, 3406, T. I. A. S. No. 3364 (“Prisoners of war
shall be released and repatriated without delay after the
cessation of active hostilities”). See also Article 20 of the
Hague Convention (II) on Laws and Customs of War on
Land, July 29, 1899, 32 Stat. 1817 (as soon as possible
after “conclusion of peace”); Hague Convention (IV), supra,
Oct. 18, 1907, 36 Stat. 2301(“conclusion of peace” (Art.
20)); Geneva Convention, supra, July 27, 1929, 47 Stat.
2055 (repatriation should be accomplished with the least
possible delay after conclusion of peace (Art. 75)); Praust,
Judicial Power to Determine the Status and Rights of
Persons Detained without Trial, 44 Harv. Int’l L. J. 503,
510–511 (2003) (prisoners of war “can be detained during
an armed conflict, but the detaining country must release
and repatriate them ‘without delay after the cessation of
active hostilities,’ unless they are being lawfully prosecuted or have been lawfully convicted of crimes and are
serving sentences” (citing Arts. 118, 85, 99, 119, 129,
Geneva Convention (III), 6 T. I .A. S., at 3384, 3392, 3406,
3418)).
Hamdi contends that the AUMF does not authorize
indefinite or perpetual detention. Certainly, we agree that
indefinite detention for the purpose of interrogation is not
authorized. Further, we understand Congress’ grant of
authority for the use of “necessary and appropriate force”
to include the authority to detain for the duration of the
relevant conflict, and our understanding is based on longstanding law-of-war principles. If the practical circumstances of a given conflict are entirely unlike those of the
conflicts that informed the development of the law of war,
that understanding may unravel. But that is not the
situation we face as of this date. Active combat operations
against Taliban fighters apparently are ongoing in Afghanistan. See, e.g., Constable, U. S. Launches New
Operation in Afghanistan, Washington Post, Mar. 14,
2004, p. A22 (reporting that 13,500 United States troops
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remain in Afghanistan, including several thousand new
arrivals); J. Abizaid, Dept. of Defense, Gen. Abizaid Central Command Operations Update Briefing, Apr. 30, 2004,
http://www.defenselink.mil/transcripts/2004/tr200404301402.html (as visited June 8, 2004, and available in the
Clerk of Court’s case file) (media briefing describing ongoing operations in Afghanistan involving 20,000 United
States troops). The United States may detain, for the
duration of these hostilities, individuals legitimately
determined to be Taliban combatants who “engaged in an
armed conflict against the United States.” If the record
establishes that United States troops are still involved in
active combat in Afghanistan, those detentions are part of
the exercise of “necessary and appropriate force,” and
therefore are authorized by the AUMF.
Ex parte Milligan, 4 Wall. 2, 125 (1866), does not undermine our holding about the Government’s authority to seize
enemy combatants, as we define that term today. In that
case, the Court made repeated reference to the fact that its
inquiry into whether the military tribunal had jurisdiction
to try and punish Milligan turned in large part on the fact
that Milligan was not a prisoner of war, but a resident of
Indiana arrested while at home there. Id., at 118, 131.
That fact was central to its conclusion. Had Milligan been
captured while he was assisting Confederate soldiers by
carrying a rifle against Union troops on a Confederate
battlefield, the holding of the Court might well have been
different. The Court’s repeated explanations that Milligan
was not a prisoner of war suggest that had these different
circumstances been present he could have been detained
under military authority for the duration of the conflict,
whether or not he was a citizen.1
——————
1 Here the basis asserted for detention by the military is that Hamdi
was carrying a weapon against American troops on a foreign battlefield;
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Moreover, as JUSTICE SCALIA acknowledges, the Court
in Ex parte Quirin, 317 U. S. 1 (1942), dismissed the language of Milligan that the petitioners had suggested
prevented them from being subject to military process.
Post, at 17–18 (dissenting opinion). Clear in this rejection
was a disavowal of the New York State cases cited in
Milligan, 4 Wall., at 128–129, on which JUSTICE SCALIA
relies. See id., at 128–129. Both Smith v. Shaw, 12
Johns. *257 (N. Y. 1815), and M’Connell v. Hampton, 12
Johns. *234 (N. Y. 1815), were civil suits for false imprisonment. Even accepting that these cases once could have
been viewed as standing for the sweeping proposition for
which JUSTICE SCALIA cites them—that the military does
not have authority to try an American citizen accused of
spying against his country during wartime—Quirin makes
undeniably clear that this is not the law today. Haupt,
like the citizens in Smith and M’Connell, was accused of
being a spy. The Court in Quirin found him “subject to
trial and punishment by [a] military tribunal[ ]” for those
acts, and held that his citizenship did not change this
result. 317 U. S., at 31, 37–38.
Quirin was a unanimous opinion. It both postdates and
clarifies Milligan, providing us with the most apposite
precedent that we have on the question of whether citizens
may be detained in such circumstances. Brushing aside
such precedent—particularly when doing so gives rise to a
host of new questions never dealt with by this Court—is
unjustified and unwise.
To the extent that JUSTICE SCALIA accepts the precedential value of Quirin, he argues that it cannot guide our
inquiry here because “[i]n Quirin it was uncontested that
——————
that is, that he was an enemy combatant. The legal category of enemy
combatant has not been elaborated upon in great detail. The permissible
bounds of the category will be defined by the lower courts as subsequent
cases are presented to them.
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the petitioners were members of enemy forces,” while
Hamdi challenges his classification as an enemy combatant. Post, at 19. But it is unclear why, in the paradigm
outlined by JUSTICE SCALIA, such a concession should
have any relevance. JUSTICE SCALIA envisions a system in
which the only options are congressional suspension of the
writ of habeas corpus or prosecution for treason or some
other crime. Post, at 1. He does not explain how his
historical analysis supports the addition of a third option—detention under some other process after concession
of enemy-combatant status—or why a concession should
carry any different effect than proof of enemy-combatant
status in a proceeding that comports with due process. To
be clear, our opinion only finds legislative authority to
detain under the AUMF once it is sufficiently clear that
the individual is, in fact, an enemy combatant; whether
that is established by concession or by some other process
that verifies this fact with sufficient certainty seems beside the point.
Further, JUSTICE SCALIA largely ignores the context of
this case: a United States citizen captured in a foreign
combat zone. JUSTICE SCALIA refers to only one case
involving this factual scenario—a case in which a United
States citizen-POW (a member of the Italian army) from
World War II was seized on the battlefield in Sicily and
then held in the United States. The court in that case
held that the military detention of that United States
citizen was lawful. See In re Territo, 156 F. 2d, at 148.
JUSTICE SCALIA’s treatment of that case—in a footnote—suffers from the same defect as does his treatment
of Quirin: Because JUSTICE SCALIA finds the fact of battlefield capture irrelevant, his distinction based on the fact
that the petitioner “conceded” enemy combatant status is
beside the point. See supra, at 15–16. JUSTICE SCALIA
can point to no case or other authority for the proposition
that those captured on a foreign battlefield (whether
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detained there or in U. S. territory) cannot be detained
outside the criminal process.
Moreover, JUSTICE SCALIA presumably would come to a
different result if Hamdi had been kept in Afghanistan or
even Guantanamo Bay. See post, at 25 (SCALIA, J., dissenting). This creates a perverse incentive. Military
authorities faced with the stark choice of submitting to the
full-blown criminal process or releasing a suspected enemy
combatant captured on the battlefield will simply keep
citizen-detainees abroad. Indeed, the Government transferred Hamdi from Guantanamo Bay to the United States
naval brig only after it learned that he might be an American citizen. It is not at all clear why that should make a
determinative constitutional difference.
III
Even in cases in which the detention of enemy combatants is legally authorized, there remains the question of
what process is constitutionally due to a citizen who disputes his enemy-combatant status. Hamdi argues that he
is owed a meaningful and timely hearing and that “extrajudicial detention [that] begins and ends with the submission of an affidavit based on third-hand hearsay” does not
comport with the Fifth and Fourteenth Amendments.
Brief for Petitioners 16. The Government counters that
any more process than was provided below would be both
unworkable and “constitutionally intolerable.” Brief for
Respondents 46. Our resolution of this dispute requires a
careful examination both of the writ of habeas corpus,
which Hamdi now seeks to employ as a mechanism of
judicial review, and of the Due Process Clause, which
informs the procedural contours of that mechanism in this
instance.
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A
Though they reach radically different conclusions on the
process that ought to attend the present proceeding, the
parties begin on common ground. All agree that, absent
suspension, the writ of habeas corpus remains available to
every individual detained within the United States. U. S.
Const., Art. I, §9, cl. 2 (“The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases
of Rebellion or Invasion the public Safety may require it”).
Only in the rarest of circumstances has Congress seen fit
to suspend the writ. See, e.g., Act of Mar. 3, 1863, ch. 81,
§1, 12 Stat. 755; Act of April 20, 1871, ch. 22, §4, 17 Stat.
14. At all other times, it has remained a critical check on
the Executive, ensuring that it does not detain individuals
except in accordance with law. See INS v. St. Cyr, 533
U. S. 289, 301 (2001). All agree suspension of the writ has
not occurred here. Thus, it is undisputed that Hamdi was
properly before an Article III court to challenge his detention under 28 U. S. C. §2241. Brief for Respondents 12.
Further, all agree that §2241 and its companion provisions
provide at least a skeletal outline of the procedures to be
afforded a petitioner in federal habeas review. Most notably, §2243 provides that “the person detained may, under
oath, deny any of the facts set forth in the return or allege
any other material facts,” and §2246 allows the taking of
evidence in habeas proceedings by deposition, affidavit, or
interrogatories.
The simple outline of §2241 makes clear both that Congress envisioned that habeas petitioners would have some
opportunity to present and rebut facts and that courts in
cases like this retain some ability to vary the ways in
which they do so as mandated by due process. The Government recognizes the basic procedural protections required by the habeas statute, Id., at 37–38, but asks us to
hold that, given both the flexibility of the habeas mechanism and the circumstances presented in this case, the
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presentation of the Mobbs Declaration to the habeas court
completed the required factual development. It suggests
two separate reasons for its position that no further process is due.
B
First, the Government urges the adoption of the Fourth
Circuit’s holding below—that because it is “undisputed”
that Hamdi’s seizure took place in a combat zone, the
habeas determination can be made purely as a matter of
law, with no further hearing or factfinding necessary.
This argument is easily rejected. As the dissenters from
the denial of rehearing en banc noted, the circumstances
surrounding Hamdi’s seizure cannot in any way be characterized as “undisputed,” as “those circumstances are neither conceded in fact, nor susceptible to concession in law,
because Hamdi has not been permitted to speak for himself or even through counsel as to those circumstances.”
337 F. 3d 335, 357 (CA4 2003) (Luttig, J., dissenting from
denial of rehearing en banc); see also id., at 371–372
(Motz, J., dissenting from denial of rehearing en banc).
Further, the “facts” that constitute the alleged concession
are insufficient to support Hamdi’s detention. Under the
definition of enemy combatant that we accept today as
falling within the scope of Congress’ authorization, Hamdi
would need to be “part of or supporting forces hostile to
the United States or coalition partners” and “engaged in
an armed conflict against the United States” to justify his
detention in the United States for the duration of the
relevant conflict. Brief for Respondents 3. The habeas
petition states only that “[w]hen seized by the United
States Government, Mr. Hamdi resided in Afghanistan.”
App. 104. An assertion that one resided in a country in
which combat operations are taking place is not a concession that one was “captured in a zone of active combat
operations in a foreign theater of war,” 316 F. 3d, at 459
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(emphasis added), and certainly is not a concession that
one was “part of or supporting forces hostile to the United
States or coalition partners” and “engaged in an armed
conflict against the United States.” Accordingly, we reject
any argument that Hamdi has made concessions that
eliminate any right to further process.
C
The Government’s second argument requires closer
consideration. This is the argument that further factual
exploration is unwarranted and inappropriate in light of
the extraordinary constitutional interests at stake. Under
the Government’s most extreme rendition of this argument, “[r]espect for separation of powers and the limited
institutional capabilities of courts in matters of military
decision-making in connection with an ongoing conflict”
ought to eliminate entirely any individual process, restricting the courts to investigating only whether legal
authorization exists for the broader detention scheme.
Brief for Respondents 26. At most, the Government argues, courts should review its determination that a citizen
is an enemy combatant under a very deferential “some
evidence” standard. Id., at 34 (“Under the some evidence
standard, the focus is exclusively on the factual basis
supplied by the Executive to support its own determination” (citing Superintendent, Mass. Correctional Institution
at Walpole v. Hill, 472 U. S. 445, 455–457 (1985) (explaining that the some evidence standard “does not require” a
“weighing of the evidence,” but rather calls for assessing
“whether there is any evidence in the record that could
support the conclusion”)). Under this review, a court
would assume the accuracy of the Government’s articulated basis for Hamdi’s detention, as set forth in the
Mobbs Declaration, and assess only whether that articulated basis was a legitimate one. Brief for Respondents
36; see also 316 F. 3d, at 473–474 (declining to address
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whether the “some evidence” standard should govern the
adjudication of such claims, but noting that “[t]he factual
averments in the [Mobbs] affidavit, if accurate, are sufficient to confirm” the legality of Hamdi’s detention).
In response, Hamdi emphasizes that this Court consistently has recognized that an individual challenging his
detention may not be held at the will of the Executive
without recourse to some proceeding before a neutral
tribunal to determine whether the Executive’s asserted
justifications for that detention have basis in fact and
warrant in law. See, e.g., Zadvydas v. Davis, 533 U. S. 678,
690 (2001); Addington v. Texas, 441 U. S. 418, 425–427
(1979). He argues that the Fourth Circuit inappropriately
“ceded power to the Executive during wartime to define
the conduct for which a citizen may be detained, judge
whether that citizen has engaged in the proscribed conduct, and imprison that citizen indefinitely,” Brief for
Petitioners 21, and that due process demands that he
receive a hearing in which he may challenge the Mobbs
Declaration and adduce his own counter evidence. The
District Court, agreeing with Hamdi, apparently believed
that the appropriate process would approach the process
that accompanies a criminal trial. It therefore disapproved of the hearsay nature of the Mobbs Declaration
and anticipated quite extensive discovery of various military affairs. Anything less, it concluded, would not be
“meaningful judicial review.” App. 291.
Both of these positions highlight legitimate concerns.
And both emphasize the tension that often exists between
the autonomy that the Government asserts is necessary in
order to pursue effectively a particular goal and the process that a citizen contends he is due before he is deprived
of a constitutional right. The ordinary mechanism that we
use for balancing such serious competing interests, and for
determining the procedures that are necessary to ensure
that a citizen is not “deprived of life, liberty, or property,
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without due process of law,” U. S. Const., Amdt. 5, is the
test that we articulated in Mathews v. Eldridge, 424 U. S.
319 (1976). See, e.g., Heller v. Doe, 509 U. S. 312, 330–331
(1993); Zinermon v. Burch, 494 U. S. 113, 127–128 (1990);
United States v. Salerno, 481 U. S. 739, 746 (1987); Schall v.
Martin, 467 U. S. 253, 274–275 (1984); Addington v. Texas,
supra, at 425. Mathews dictates that the process due in
any given instance is determined by weighing “the private
interest that will be affected by the official action” against
the Government’s asserted interest, “including the function involved” and the burdens the Government would face
in providing greater process. 424 U. S., at 335. The
Mathews calculus then contemplates a judicious balancing
of these concerns, through an analysis of “the risk of an
erroneous deprivation” of the private interest if the process were reduced and the “probable value, if any, of additional or substitute safeguards.” Ibid. We take each of
these steps in turn.
1
It is beyond question that substantial interests lie on
both sides of the scale in this case. Hamdi’s “private
interest . . . affected by the official action,” ibid., is the
most elemental of liberty interests—the interest in being
free from physical detention by one’s own government.
Foucha v. Louisiana, 504 U. S. 71, 80 (1992) (“Freedom
from bodily restraint has always been at the core of the
liberty protected by the Due Process Clause from arbitrary
governmental action”); see also Parham v. J. R., 442 U. S.
584, 600 (1979) (noting the “substantial liberty interest in
not being confined unnecessarily”). “In our society liberty
is the norm,” and detention without trial “is the carefully
limited exception.” Salerno, supra, at 755. “We have
always been careful not to ‘minimize the importance and
fundamental nature’ of the individual’s right to liberty,”
Foucha, supra, at 80 (quoting Salerno, supra, at 750), and
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we will not do so today.
Nor is the weight on this side of the Mathews scale
offset by the circumstances of war or the accusation of
treasonous behavior, for “[i]t is clear that commitment for
any purpose constitutes a significant deprivation of liberty
that requires due process protection,” Jones v. United
States, 463 U. S. 354, 361 (1983) (emphasis added; internal
quotation marks omitted), and at this stage in the
Mathews calculus, we consider the interest of the erroneously detained individual. Carey v. Piphus, 435 U. S. 247,
259 (1978) (“Procedural due process rules are meant to
protect persons not from the deprivation, but from the
mistaken or unjustified deprivation of life, liberty, or
property”); see also id., at 266 (noting “the importance to
organized society that procedural due process be observed,” and emphasizing that “the right to procedural due
process is ‘absolute’ in the sense that it does not depend
upon the merits of a claimant’s substantive assertions”).
Indeed, as amicus briefs from media and relief organizations emphasize, the risk of erroneous deprivation of a
citizen’s liberty in the absence of sufficient process here is
very real. See Brief for AmeriCares et al. as Amici Curiae
13–22 (noting ways in which “[t]he nature of humanitarian relief work and journalism present a significant risk of
mistaken military detentions”). Moreover, as critical as
the Government’s interest may be in detaining those who
actually pose an immediate threat to the national security
of the United States during ongoing international conflict,
history and common sense teach us that an unchecked
system of detention carries the potential to become a
means for oppression and abuse of others who do not
present that sort of threat. See Ex parte Milligan, 4 Wall.,
at 125 (“[The Founders] knew—the history of the world
told them—the nation they were founding, be its existence
short or long, would be involved in war; how often or how
long continued, human foresight could not tell; and that
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unlimited power, wherever lodged at such a time, was
especially hazardous to freemen”). Because we live in a
society in which “[m]ere public intolerance or animosity
cannot constitutionally justify the deprivation of a person’s
physical liberty,” O’Connor v. Donaldson, 422 U. S. 563, 575
(1975), our starting point for the Mathews v. Eldridge
analysis is unaltered by the allegations surrounding the
particular detainee or the organizations with which he is
alleged to have associated. We reaffirm today the fundamental nature of a citizen’s right to be free from involuntary confinement by his own government without due
process of law, and we weigh the opposing governmental
interests against the curtailment of liberty that such
confinement entails.
2
On the other side of the scale are the weighty and sensitive governmental interests in ensuring that those who
have in fact fought with the enemy during a war do not
return to battle against the United States. As discussed
above, supra, at 10, the law of war and the realities of
combat may render such detentions both necessary and
appropriate, and our due process analysis need not blink
at those realities. Without doubt, our Constitution recognizes that core strategic matters of warmaking belong in
the hands of those who are best positioned and most politically accountable for making them. Department of Navy
v. Egan, 484 U. S. 518, 530 (1988) (noting the reluctance of
the courts “to intrude upon the authority of the Executive
in military and national security affairs”); Youngstown
Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 587 (1952) (acknowledging “broad powers in military commanders engaged in day-to-day fighting in a theater of war”).
The Government also argues at some length that its
interests in reducing the process available to alleged
enemy combatants are heightened by the practical diffi-
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culties that would accompany a system of trial-like process. In its view, military officers who are engaged in the
serious work of waging battle would be unnecessarily and
dangerously distracted by litigation half a world away,
and discovery into military operations would both intrude
on the sensitive secrets of national defense and result in a
futile search for evidence buried under the rubble of war.
Brief for Respondents 46–49. To the extent that these
burdens are triggered by heightened procedures, they are
properly taken into account in our due process analysis.
3
Striking the proper constitutional balance here is of
great importance to the Nation during this period of ongoing combat. But it is equally vital that our calculus not
give short shrift to the values that this country holds dear
or to the privilege that is American citizenship. It is during our most challenging and uncertain moments that our
Nation’s commitment to due process is most severely
tested; and it is in those times that we must preserve our
commitment at home to the principles for which we fight
abroad. See Kennedy v. Mendoza-Martinez, 372 U. S. 144,
164–165 (1963) (“The imperative necessity for safeguarding
these rights to procedural due process under the gravest of
emergencies has existed throughout our constitutional
history, for it is then, under the pressing exigencies of crisis,
that there is the greatest temptation to dispense with guarantees which, it is feared, will inhibit government action”);
see also United States v. Robel, 389 U. S. 258, 264 (1967) (“It
would indeed be ironic if, in the name of national defense,
we would sanction the subversion of one of those liberties
. . . which makes the defense of the Nation worthwhile”).
With due recognition of these competing concerns, we
believe that neither the process proposed by the Government nor the process apparently envisioned by the District
Court below strikes the proper constitutional balance
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when a United States citizen is detained in the United
States as an enemy combatant. That is, “the risk of erroneous deprivation” of a detainee’s liberty interest is unacceptably high under the Government’s proposed rule,
while some of the “additional or substitute procedural
safeguards” suggested by the District Court are unwarranted in light of their limited “probable value” and the
burdens they may impose on the military in such cases.
Mathews, 424 U. S., at 335.
We therefore hold that a citizen-detainee seeking to
challenge his classification as an enemy combatant must
receive notice of the factual basis for his classification, and
a fair opportunity to rebut the Government’s factual assertions before a neutral decisionmaker. See Cleveland Bd. of
Ed. v. Loudermill, 470 U. S. 532, 542 (1985) (“An essential
principle of due process is that a deprivation of life, liberty, or property ‘be preceded by notice and opportunity
for hearing appropriate to the nature of the case’ ” (quoting
Mullane v. Central Hanover Bank & Trust Co., 339 U. S.
306, 313 (1950)); Concrete Pipe & Products of Cal., Inc. v.
Construction Laborers Pension Trust for Southern Cal., 508
U. S. 602, 617 (1993) (“due process requires a ‘neutral and
detached judge in the first instance’ ” (quoting Ward v.
Monroeville, 409 U. S. 57, 61–62 (1972)). “For more than a
century the central meaning of procedural due process has
been clear: ‘Parties whose rights are to be affected are
entitled to be heard; and in order that they may enjoy that
right they must first be notified.’ It is equally fundamental that the right to notice and an opportunity to be heard
‘must be granted at a meaningful time and in a meaningful manner.’ ” Fuentes v. Shevin, 407 U. S. 67, 80 (1972)
(quoting Baldwin v. Hale, 1 Wall. 223, 233 (1864); Armstrong v. Manzo, 380 U. S. 545, 552 (1965) (other citations
omitted)). These essential constitutional promises may not
be eroded.
At the same time, the exigencies of the circumstances
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may demand that, aside from these core elements, enemy
combatant proceedings may be tailored to alleviate their
uncommon potential to burden the Executive at a time of
ongoing military conflict. Hearsay, for example, may need
to be accepted as the most reliable available evidence from
the Government in such a proceeding. Likewise, the
Constitution would not be offended by a presumption in
favor of the Government’s evidence, so long as that presumption remained a rebuttable one and fair opportunity
for rebuttal were provided. Thus, once the Government
puts forth credible evidence that the habeas petitioner
meets the enemy-combatant criteria, the onus could shift
to the petitioner to rebut that evidence with more persuasive evidence that he falls outside the criteria. A burdenshifting scheme of this sort would meet the goal of ensuring that the errant tourist, embedded journalist, or local
aid worker has a chance to prove military error while
giving due regard to the Executive once it has put forth
meaningful support for its conclusion that the detainee is
in fact an enemy combatant. In the words of Mathews,
process of this sort would sufficiently address the “risk of
erroneous deprivation” of a detainee’s liberty interest
while eliminating certain procedures that have questionable additional value in light of the burden on the Government. 424 U. S., at 335.2
We think it unlikely that this basic process will have the
dire impact on the central functions of warmaking that the
Government forecasts. The parties agree that initial
captures on the battlefield need not receive the process we
have discussed here; that process is due only when the
determination is made to continue to hold those who have
——————
2 Because we hold that Hamdi is constitutionally entitled to the process described above, we need not address at this time whether any
treaty guarantees him similar access to a tribunal for a determination
of his status.
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been seized. The Government has made clear in its briefing that documentation regarding battlefield detainees
already is kept in the ordinary course of military affairs.
Brief for Respondents 3–4. Any factfinding imposition
created by requiring a knowledgeable affiant to summarize these records to an independent tribunal is a minimal
one. Likewise, arguments that military officers ought not
have to wage war under the threat of litigation lose much
of their steam when factual disputes at enemy-combatant
hearings are limited to the alleged combatant’s acts. This
focus meddles little, if at all, in the strategy or conduct of
war, inquiring only into the appropriateness of continuing
to detain an individual claimed to have taken up arms
against the United States. While we accord the greatest
respect and consideration to the judgments of military
authorities in matters relating to the actual prosecution of
a war, and recognize that the scope of that discretion
necessarily is wide, it does not infringe on the core role of
the military for the courts to exercise their own timehonored and constitutionally mandated roles of reviewing
and resolving claims like those presented here. Cf. Korematsu v. United States, 323 U. S. 214, 233–234 (1944)
(Murphy, J., dissenting) (“[L]ike other claims conflicting
with the asserted constitutional rights of the individual,
the military claim must subject itself to the judicial process of having its reasonableness determined and its conflicts with other interests reconciled”); Sterling v. Constantin, 287 U. S. 378, 401 (1932) (“What are the allowable
limits of military discretion, and whether or not they have
been overstepped in a particular case, are judicial
questions”).
In sum, while the full protections that accompany challenges to detentions in other settings may prove unworkable and inappropriate in the enemy-combatant setting,
the threats to military operations posed by a basic system
of independent review are not so weighty as to trump a
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citizen’s core rights to challenge meaningfully the
Government’s case and to be heard by an impartial
adjudicator.
D
In so holding, we necessarily reject the Government’s
assertion that separation of powers principles mandate a
heavily circumscribed role for the courts in such circumstances. Indeed, the position that the courts must forgo
any examination of the individual case and focus exclusively on the legality of the broader detention scheme
cannot be mandated by any reasonable view of separation
of powers, as this approach serves only to condense power
into a single branch of government. We have long since
made clear that a state of war is not a blank check for the
President when it comes to the rights of the Nation’s
citizens. Youngstown Sheet & Tube, 343 U. S., at 587.
Whatever power the United States Constitution envisions
for the Executive in its exchanges with other nations or
with enemy organizations in times of conflict, it most
assuredly envisions a role for all three branches when
individual liberties are at stake. Mistretta v. United States,
488 U. S. 361, 380 (1989) (it was “the central judgment of
the Framers of the Constitution that, within our political
scheme, the separation of governmental powers into three
coordinate Branches is essential to the preservation of
liberty”); Home Building & Loan Assn. v. Blaisdell, 290
U. S. 398, 426 (1934) (The war power “is a power to wage
war successfully, and thus it permits the harnessing of the
entire energies of the people in a supreme cooperative
effort to preserve the nation. But even the war power does
not remove constitutional limitations safeguarding essential liberties”). Likewise, we have made clear that, unless
Congress acts to suspend it, the Great Writ of habeas
corpus allows the Judicial Branch to play a necessary role
in maintaining this delicate balance of governance, serv-
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ing as an important judicial check on the Executive’s
discretion in the realm of detentions. See St. Cyr, 533
U. S., at 301 (“At its historical core, the writ of habeas
corpus has served as a means of reviewing the legality of
Executive detention, and it is in that context that its
protections have been strongest”). Thus, while we do not
question that our due process assessment must pay keen
attention to the particular burdens faced by the Executive
in the context of military action, it would turn our system
of checks and balances on its head to suggest that a citizen
could not make his way to court with a challenge to the
factual basis for his detention by his government, simply
because the Executive opposes making available such a
challenge. Absent suspension of the writ by Congress, a
citizen detained as an enemy combatant is entitled to this
process.
Because we conclude that due process demands some
system for a citizen detainee to refute his classification,
the proposed “some evidence” standard is inadequate. Any
process in which the Executive’s factual assertions go
wholly unchallenged or are simply presumed correct without any opportunity for the alleged combatant to demonstrate otherwise falls constitutionally short. As the Government itself has recognized, we have utilized the “some
evidence” standard in the past as a standard of review, not
as a standard of proof. Brief for Respondents 35. That is,
it primarily has been employed by courts in examining an
administrative record developed after an adversarial
proceeding—one with process at least of the sort that we
today hold is constitutionally mandated in the citizen
enemy-combatant setting. See, e.g., St. Cyr, supra; Hill,
472 U. S., at 455–457. This standard therefore is ill suited
to the situation in which a habeas petitioner has received
no prior proceedings before any tribunal and had no prior
opportunity to rebut the Executive’s factual assertions
before a neutral decisionmaker.
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Today we are faced only with such a case. Aside from
unspecified “screening” processes, Brief for Respondents
3–4, and military interrogations in which the Government
suggests Hamdi could have contested his classification, Tr.
of Oral Arg. 40, 42, Hamdi has received no process. An
interrogation by one’s captor, however effective an intelligence-gathering tool, hardly constitutes a constitutionally
adequate factfinding before a neutral decisionmaker.
Compare Brief for Respondents 42–43 (discussing the
“secure interrogation environment,” and noting that military interrogations require a controlled “interrogation
dynamic” and “a relationship of trust and dependency”
and are “a critical source” of “timely and effective intelligence”) with Concrete Pipe, 508 U. S., at 617–618 (“one is
entitled as a matter of due process of law to an adjudicator
who is not in a situation which would offer a possible
temptation to the average man as a judge . . . which might
lead him not to hold the balance nice, clear and true”
(internal quotation marks omitted). That even purportedly fair adjudicators “are disqualified by their interest in
the controversy to be decided is, of course, the general
rule.” Tumey v. Ohio, 273 U. S. 510, 522 (1927). Plainly,
the “process” Hamdi has received is not that to which he is
entitled under the Due Process Clause.
There remains the possibility that the standards we
have articulated could be met by an appropriately
authorized and properly constituted military tribunal.
Indeed, it is notable that military regulations already
provide for such process in related instances, dictating
that tribunals be made available to determine the status
of enemy detainees who assert prisoner-of-war status
under the Geneva Convention. See Enemy Prisoners of
War, Retained Personnel, Civilian Internees and Other
Detainees, Army Regulation 190–8, §1–6 (1997). In the
absence of such process, however, a court that receives a
petition for a writ of habeas corpus from an alleged enemy
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combatant must itself ensure that the minimum requirements of due process are achieved. Both courts below
recognized as much, focusing their energies on the question of whether Hamdi was due an opportunity to rebut
the Government’s case against him. The Government, too,
proceeded on this assumption, presenting its affidavit and
then seeking that it be evaluated under a deferential
standard of review based on burdens that it alleged would
accompany any greater process. As we have discussed, a
habeas court in a case such as this may accept affidavit
evidence like that contained in the Mobbs Declaration, so
long as it also permits the alleged combatant to present
his own factual case to rebut the Government’s return.
We anticipate that a District Court would proceed with
the caution that we have indicated is necessary in this
setting, engaging in a factfinding process that is both
prudent and incremental. We have no reason to doubt
that courts faced with these sensitive matters will pay
proper heed both to the matters of national security that
might arise in an individual case and to the constitutional
limitations safeguarding essential liberties that remain
vibrant even in times of security concerns.
IV
Hamdi asks us to hold that the Fourth Circuit also erred
by denying him immediate access to counsel upon his
detention and by disposing of the case without permitting
him to meet with an attorney. Brief for Petitioners 19.
Since our grant of certiorari in this case, Hamdi has been
appointed counsel, with whom he has met for consultation
purposes on several occasions, and with whom he is now
being granted unmonitored meetings. He unquestionably
has the right to access to counsel in connection with the
proceedings on remand. No further consideration of this
issue is necessary at this stage of the case.
*

*

*
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The judgment of the United States Court of Appeals for
the Fourth Circuit is vacated, and the case is remanded
for further proceedings.
It is so ordered.
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JUSTICE SOUTER, with whom JUSTICE GINSBURG joins,
concurring in part, dissenting in part, and concurring in
the judgment.
According to Yaser Hamdi’s petition for writ of habeas
corpus, brought on his behalf by his father, the Government of the United States is detaining him, an American
citizen on American soil, with the explanation that he was
seized on the field of battle in Afghanistan, having been on
the enemy side. It is undisputed that the Government has
not charged him with espionage, treason, or any other
crime under domestic law. It is likewise undisputed that
for one year and nine months, on the basis of an Executive
designation of Hamdi as an “enemy combatant,” the Government denied him the right to send or receive any communication beyond the prison where he was held and, in
particular, denied him access to counsel to represent him.1
The Government asserts a right to hold Hamdi under
these conditions indefinitely, that is, until the Government
determines that the United States is no longer threatened
——————
1 The

Government has since February 2004 permitted Hamdi to consult with counsel as a matter of policy, but does not concede that it has
an obligation to allow this. Brief for Respondents 9, 39–46.
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by the terrorism exemplified in the attacks of September
11, 2001.
In these proceedings on Hamdi’s petition, he seeks to
challenge the facts claimed by the Government as the
basis for holding him as an enemy combatant. And in this
Court he presses the distinct argument that the Government’s claim, even if true, would not implicate any
authority for holding him that would satisfy 18 U. S. C.
§4001(a) (Non-Detention Act), which bars imprisonment
or detention of a citizen “except pursuant to an Act of
Congress.”
The Government responds that Hamdi’s incommunicado
imprisonment as an enemy combatant seized on the field
of battle falls within the President’s power as Commander
in Chief under the laws and usages of war, and is in any
event authorized by two statutes. Accordingly, the Government contends that Hamdi has no basis for any challenge by petition for habeas except to his own status as an
enemy combatant; and even that challenge may go no
further than to enquire whether “some evidence” supports
Hamdi’s designation, see Brief for Respondents 34–36; if
there is “some evidence,” Hamdi should remain locked up
at the discretion of the Executive. At the argument of this
case, in fact, the Government went further and suggested
that as long as a prisoner could challenge his enemy combatant designation when responding to interrogation
during incommunicado detention he was accorded sufficient process to support his designation as an enemy
combatant. See Tr. of Oral Arg. 40; id., at 42 (“[H]e has an
opportunity to explain it in his own words” “[d]uring interrogation”). Since on either view judicial enquiry so limited
would be virtually worthless as a way to contest detention,
the Government’s concession of jurisdiction to hear
Hamdi’s habeas claim is more theoretical than practical,
leaving the assertion of Executive authority close to unconditional.
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The plurality rejects any such limit on the exercise of
habeas jurisdiction and so far I agree with its opinion.
The plurality does, however, accept the Government’s
position that if Hamdi’s designation as an enemy combatant is correct, his detention (at least as to some period) is
authorized by an Act of Congress as required by §4001(a),
that is, by the Authorization for Use of Military Force, 115
Stat. 224 (hereinafter Force Resolution). Ante, at 9–14.
Here, I disagree and respectfully dissent. The Government has failed to demonstrate that the Force Resolution
authorizes the detention complained of here even on the
facts the Government claims. If the Government raises
nothing further than the record now shows, the NonDetention Act entitles Hamdi to be released.
I
The Government’s first response to Hamdi’s claim that
holding him violates §4001(a), prohibiting detention of
citizens “except pursuant to an Act of Congress,” is that
the statute does not even apply to military wartime detentions, being beyond the sphere of domestic criminal law.
Next, the Government says that even if that statute does
apply, two Acts of Congress provide the authority §4001(a)
demands: a general authorization to the Department of
Defense to pay for detaining “prisoners of war” and “similar” persons, 10 U. S. C. §956(5), and the Force Resolution,
passed after the attacks of 2001. At the same time, the
Government argues that in detaining Hamdi in the manner described, the President is in any event acting as
Commander in Chief under Article II of the Constitution,
which brings with it the right to invoke authority under
the accepted customary rules for waging war. On the
record in front of us, the Government has not made out a
case on any theory.
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II
The threshold issue is how broadly or narrowly to read
the Non-Detention Act, the tone of which is severe: “No
citizen shall be imprisoned or otherwise detained by the
United States except pursuant to an Act of Congress.”
Should the severity of the Act be relieved when the Government’s stated factual justification for incommunicado
detention is a war on terrorism, so that the Government
may be said to act “pursuant” to congressional terms that
fall short of explicit authority to imprison individuals?
With one possible though important qualification, see
infra, at 10–11, the answer has to be no. For a number of
reasons, the prohibition within §4001(a) has to be read
broadly to accord the statute a long reach and to impose a
burden of justification on the Government.
First, the circumstances in which the Act was adopted
point the way to this interpretation. The provision superseded a cold-war statute, the Emergency Detention Act of
1950 (formerly 50 U. S. C. §811 et seq. (1970 ed.)), which
had authorized the Attorney General, in time of emergency, to detain anyone reasonably thought likely to engage in espionage or sabotage. That statute was repealed
in 1971 out of fear that it could authorize a repetition of
the World War II internment of citizens of Japanese ancestry; Congress meant to preclude another episode like
the one described in Korematsu v. United States, 323 U. S.
214 (1944). See H. R. Rep. No. 92–116, pp. 2, 4–5 (1971).
While Congress might simply have struck the 1950 statute, in considering the repealer the point was made that
the existing statute provided some express procedural
protection, without which the Executive would seem to be
subject to no statutory limits protecting individual liberty.
See id., at 5 (mere repeal “might leave citizens subject to
arbitrary executive action, with no clear demarcation of
the limits of executive authority”); 117 Cong. Rec. 31544
(1971) (Emergency Detention Act “remains as the only
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existing barrier against the future exercise of executive
power which resulted in” the Japanese internment); cf. id.,
at 31548 (in the absence of further procedural provisions,
even §4001(a) “will virtually leave us stripped naked
against the great power . . . which the President has”). It
was in these circumstances that a proposed limit on Executive action was expanded to the inclusive scope of
§4001(a) as enacted.
The fact that Congress intended to guard against a
repetition of the World War II internments when it repealed the 1950 statute and gave us §4001(a) provides a
powerful reason to think that §4001(a) was meant to
require clear congressional authorization before any citizen can be placed in a cell. It is not merely that the legislative history shows that §4001(a) was thought necessary
in anticipation of times just like the present, in which the
safety of the country is threatened. To appreciate what is
most significant, one must only recall that the internments of the 1940’s were accomplished by Executive action. Although an Act of Congress ratified and confirmed
an Executive order authorizing the military to exclude
individuals from defined areas and to accommodate those
it might remove, see Ex parte Endo, 323 U. S. 283, 285–
288 (1944), the statute said nothing whatever about the
detention of those who might be removed, id., at 300–301;
internment camps were creatures of the Executive, and
confinement in them rested on assertion of Executive
authority, see id., at 287–293. When, therefore, Congress
repealed the 1950 Act and adopted §4001(a) for the purpose of avoiding another Korematsu, it intended to preclude reliance on vague congressional authority (for example, providing “accommodations” for those subject to
removal) as authority for detention or imprisonment at the
discretion of the Executive (maintaining detention camps
of American citizens, for example). In requiring that any
Executive detention be “pursuant to an Act of Congress,”
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then, Congress necessarily meant to require a congressional enactment that clearly authorized detention or
imprisonment.
Second, when Congress passed §4001(a) it was acting in
light of an interpretive regime that subjected enactments
limiting liberty in wartime to the requirement of a clear
statement and it presumably intended §4001(a) to be read
accordingly. This need for clarity was unmistakably expressed in Ex parte Endo, supra, decided the same day as
Korematsu. Endo began with a petition for habeas corpus
by an interned citizen claiming to be loyal and law-abiding
and thus “unlawfully detained.” 323 U. S., at 294. The
petitioner was held entitled to habeas relief in an opinion
that set out this principle for scrutinizing wartime statutes
in derogation of customary liberty:
“In interpreting a wartime measure we must assume
that [its] purpose was to allow for the greatest possible accommodation between . . . liberties and the exigencies of war. We must assume, when asked to find
implied powers in a grant of legislative or executive
authority, that the law makers intended to place no
greater restraint on the citizen than was clearly and
unmistakably indicated by the language they used.”
Id., at 300.
Congress’s understanding of the need for clear authority
before citizens are kept detained is itself therefore clear,
and §4001(a) must be read to have teeth in its demand for
congressional authorization.
Finally, even if history had spared us the cautionary
example of the internments in World War II, even if there
had been no Korematsu, and Endo had set out no principle
of statutory interpretation, there would be a compelling
reason to read §4001(a) to demand manifest authority to
detain before detention is authorized. The defining character of American constitutional government is its con-
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stant tension between security and liberty, serving both by
partial helpings of each. In a government of separated
powers, deciding finally on what is a reasonable degree of
guaranteed liberty whether in peace or war (or some
condition in between) is not well entrusted to the Executive Branch of Government, whose particular responsibility is to maintain security. For reasons of inescapable
human nature, the branch of the Government asked to
counter a serious threat is not the branch on which to rest
the Nation’s entire reliance in striking the balance between the will to win and the cost in liberty on the way to
victory; the responsibility for security will naturally amplify the claim that security legitimately raises. A reasonable balance is more likely to be reached on the judgment
of a different branch, just as Madison said in remarking
that “the constant aim is to divide and arrange the several
offices in such a manner as that each may be a check on
the other—that the private interest of every individual
may be a sentinel over the public rights.” The Federalist
No. 51, p. 349 (J. Cooke ed. 1961). Hence the need for an
assessment by Congress before citizens are subject to
lockup, and likewise the need for a clearly expressed
congressional resolution of the competing claims.
III
Under this principle of reading §4001(a) robustly to
require a clear statement of authorization to detain, none
of the Government’s arguments suffices to justify Hamdi’s
detention.
A
First, there is the argument that §4001(a) does not even
apply to wartime military detentions, a position resting on
the placement of §4001(a) in Title 18 of the United States
Code, the gathering of federal criminal law. The text of
the statute does not, however, so limit its reach, and the
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legislative history of the provision shows its placement in
Title 18 was not meant to render the statute more restricted than its terms. The draft of what is now §4001(a)
as contained in the original bill prohibited only imprisonment unauthorized by Title 18. See H. R. Rep. No. 92–
116, at 4. In response to the Department of Justice’s
objection that the original draft seemed to assume wrongly
that all provisions for the detention of convicted persons
would be contained in Title 18, the provision was amended
by replacing a reference to that title with the reference to
an “Act of Congress.” Id., at 3. The Committee on the
Judiciary, discussing this change, stated that “[limiting]
detention of citizens . . . to situations in which . . . an Act
of Congres[s] exists” would “assure that no detention
camps can be established without at least the acquiescence of the Congress.” Id., at 5. See also supra, at 4–6.
This understanding, that the amended bill would sweep
beyond imprisonment for crime and apply to Executive
detention in furtherance of wartime security, was emphasized in an extended debate. Representative Ichord,
chairman of the House Internal Security Committee and
an opponent of the bill, feared that the redrafted statute
would “deprive the President of his emergency powers and
his most effective means of coping with sabotage and
espionage agents in war-related crises.” 117 Cong. Rec., at
31542. Representative Railsback, the bill’s sponsor, spoke
of the bill in absolute terms: “[I]n order to prohibit arbitrary executive action, [the bill] assures that no detention
of citizens can be undertaken by the Executive without the
prior consent of Congress.” Id., at 31551. This legislative
history indicates that Congress was aware that §4001(a)
would limit the Executive’s power to detain citizens in
wartime to protect national security, and it is fair to say
that the prohibition was thus intended to extend not only
to the exercise of power to vindicate the interests underlying domestic criminal law, but to statutorily unauthor-
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ized detention by the Executive for reasons of security in
wartime, just as Hamdi claims.2
B
Next, there is the Government’s claim, accepted by the
Court, that the terms of the Force Resolution are adequate
to authorize detention of an enemy combatant under the
circumstances described,3 a claim the Government fails to
support sufficiently to satisfy §4001(a) as read to require a
clear statement of authority to detain. Since the Force
Resolution was adopted one week after the attacks of
September 11, 2001, it naturally speaks with some generality, but its focus is clear, and that is on the use of military power. It is fairly read to authorize the use of armies
and weapons, whether against other armies or individual
terrorists. But, like the statute discussed in Endo, it
never so much as uses the word detention, and there is no
reason to think Congress might have perceived any need
to augment Executive power to deal with dangerous citizens within the United States, given the well-stocked
——————
2 Nor

is it possible to distinguish between civilian and military
authority to detain based on the congressional object of avoiding
another Korematsu v. United States, 323 U. S. 214 (1944). See Brief for
Respondents 21 (arguing that military detentions are exempt). Although a civilian agency authorized by Executive order ran the detention camps, the relocation and detention of American citizens was
ordered by the military under authority of the President as Commander
in Chief. See Ex parte Endo, 323 U. S. 283, 285–288 (1944). The World
War II internment was thus ordered under the same Presidential
power invoked here and the intent to bar a repetition goes to the action
taken and authority claimed here.
3 As noted, supra, at 3, the Government argues that a required Act of
Congress is to be found in a statutory authorization to spend money
appropriated for the care of prisoners of war and of other, similar
prisoners, 10 U. S. C. §956(5). It is enough to say that this statute is an
authorization to spend money if there are prisoners, not an authorization to imprison anyone to provide the occasion for spending money.
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statutory arsenal of defined criminal offenses covering the
gamut of actions that a citizen sympathetic to terrorists
might commit. See, e.g., 18 U. S. C. §2339A (material
support for various terrorist acts); §2339B (material support to a foreign terrorist organization); §2332a (use of a
weapon of mass destruction, including conspiracy and
attempt); §2332b(a)(1) (acts of terrorism “transcending
national boundaries,” including threats, conspiracy, and
attempt); 18 U. S. C. A. §2339C (Supp. 2004) (financing of
certain terrorist acts); see also 18 U. S. C. §3142(e) (pretrial detention). See generally Brief for Janet Reno et al.
as Amici Curiae in Rumsfeld v. Padilla, O. T. 2003, No.
03–1027, pp. 14–19, and n. 17 (listing the tools available to
the Executive to fight terrorism even without the power
the Government claims here); Brief for Louis Henkin et al.
as Amici Curiae in Rumsfeld v. Padilla, O. T. 2003, No.
03–1027, p. 23, n. 27.4
C
Even so, there is one argument for treating the Force
Resolution as sufficiently clear to authorize detention of a
citizen consistently with §4001(a). Assuming the argument to be sound, however, the Government is in no position to claim its advantage.
Because the Force Resolution authorizes the use of
military force in acts of war by the United States, the
argument goes, it is reasonably clear that the military and
its Commander in Chief are authorized to deal with enemy
belligerents according to the treaties and customs known
collectively as the laws of war. Brief for Respondents 20–
——————
4Even a brief examination of the reported cases in which the Government has chosen to proceed criminally against those who aided the
Taliban shows the Government has found no shortage of offenses to
allege. See United States v. Lindh, 212 F. Supp. 2d 541, 547 (ED Va.
2002); United States v. Khan, 309 F. Supp. 2d 789, 796 (ED Va. 2004).
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22; see ante, at 9–14 (accepting this argument). Accordingly, the United States may detain captured enemies,
and Ex parte Quirin, 317 U. S. 1 (1942), may perhaps be
claimed for the proposition that the American citizenship
of such a captive does not as such limit the Government’s
power to deal with him under the usages of war. Id., at
31, 37–38. Thus, the Government here repeatedly argues
that Hamdi’s detention amounts to nothing more than
customary detention of a captive taken on the field of
battle: if the usages of war are fairly authorized by the
Force Resolution, Hamdi’s detention is authorized for
purposes of §4001(a).
There is no need, however, to address the merits of such
an argument in all possible circumstances. For now it is
enough to recognize that the Government’s stated legal
position in its campaign against the Taliban (among whom
Hamdi was allegedly captured) is apparently at odds with
its claim here to be acting in accordance with customary law of war and hence to be within the terms of
the Force Resolution in its detention of Hamdi. In a
statement of its legal position cited in its brief, the
Government says that “the Geneva Convention applies
to the Taliban detainees.” Office of the White House Press
Secretary, Fact Sheet, Status of Detainees at Guantanamo
(Feb. 7, 2002), www.whitehouse.gov/news/releases/2002/
02/20020207–13.html (as visited June 18, 2004, and available in Clerk of Court’s case file) (hereinafter White House
Press Release) (cited in Brief for Respondents 24, n. 9).
Hamdi presumably is such a detainee, since according to
the Government’s own account, he was taken bearing
arms on the Taliban side of a field of battle in Afghanistan. He would therefore seem to qualify for treatment as
a prisoner of war under the Third Geneva Convention, to
which the United States is a party. Article 4 of the Geneva Convention (III) Relative to the Treatment of Prisoners of War, Aug. 12, 1949, [1955] 6 U. S. T. 3316, 3320,
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T. I. A. S. No. 3364.
By holding him incommunicado, however, the Government obviously has not been treating him as a prisoner of
war, and in fact the Government claims that no Taliban
detainee is entitled to prisoner of war status. See Brief for
Respondents 24; White House Press Release. This treatment appears to be a violation of the Geneva Convention
provision that even in cases of doubt, captives are entitled
to be treated as prisoners of war “until such time as their
status has been determined by a competent tribunal.” Art.
5, 6 U. S. T., at 3324. The Government answers that the
President’s determination that Taliban detainees do not
qualify as prisoners of war is conclusive as to Hamdi’s
status and removes any doubt that would trigger application of the Convention’s tribunal requirement. See Brief
for Respondents 24. But reliance on this categorical pronouncement to settle doubt is apparently at odds with the
military regulation, Enemy Prisoners of War, Retained
Personnel, Civilian Internees and Other Detainees, Army
Reg. 190–8, §§1–5, 1–6 (1997), adopted to implement the
Geneva Convention, and setting out a detailed procedure
for a military tribunal to determine an individual’s status.
See, e.g., id., §1–6 (“A competent tribunal shall be composed of three commissioned officers”; a “written record
shall be made of proceedings”; “[p]roceedings shall be
open” with certain exceptions; “[p]ersons whose status is
to be determined shall be advised of their rights at the
beginning of their hearings,” “allowed to attend all open
sessions,” “allowed to call witnesses if reasonably available, and to question those witnesses called by the Tribunal,” and to “have a right to testify”; and a tribunal shall
determine status by a “[p]reponderance of evidence”). One
of the types of doubt these tribunals are meant to settle is
whether a given individual may be, as Hamdi says he is,
an “[i]nnocent civilian who should be immediately returned to his home or released.” Id., 1–6e(10)(c). The
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regulation, jointly promulgated by the Headquarters of the
Departments of the Army, Navy, Air Force, and Marine
Corps, provides that “[p]ersons who have been determined
by a competent tribunal not to be entitled to prisoner of
war status may not be executed, imprisoned, or otherwise
penalized without further proceedings to determine what
acts they have committed and what penalty should be
imposed.” Id., §1–6g. The regulation also incorporates the
Geneva Convention’s presumption that in cases of doubt,
“persons shall enjoy the protection of the . . . Convention
until such time as their status has been determined by a
competent tribunal.” Id., §1–6a. Thus, there is reason to
question whether the United States is acting in accordance with the laws of war it claims as authority.
Whether, or to what degree, the Government is in fact
violating the Geneva Convention and is thus acting outside the customary usages of war are not matters I can
resolve at this point. What I can say, though, is that the
Government has not made out its claim that in detaining
Hamdi in the manner described, it is acting in accord with
the laws of war authorized to be applied against citizens
by the Force Resolution. I conclude accordingly that the
Government has failed to support the position that the
Force Resolution authorizes the described detention of
Hamdi for purposes of §4001(a).
It is worth adding a further reason for requiring the
Government to bear the burden of clearly justifying its
claim to be exercising recognized war powers before declaring §4001(a) satisfied. Thirty-eight days after adopting the Force Resolution, Congress passed the statute
entitled Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct
Terrorism Act of 2001 (USA PATRIOT ACT), 115 Stat.
272; that Act authorized the detention of alien terrorists
for no more than seven days in the absence of criminal
charges or deportation proceedings, 8 U. S. C. §1226a(a)(5)
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(2000 ed., Supp. I). It is very difficult to believe that the
same Congress that carefully circumscribed Executive
power over alien terrorists on home soil would not have
meant to require the Government to justify clearly
its detention of an American citizen held on home soil
incommunicado.
D
Since the Government has given no reason either to
deflect the application of §4001(a) or to hold it to be satisfied, I need to go no further; the Government hints of a
constitutional challenge to the statute, but it presents
none here. I will, however, stray across the line between
statutory and constitutional territory just far enough to
note the weakness of the Government’s mixed claim of
inherent, extrastatutory authority under a combination of
Article II of the Constitution and the usages of war. It is
in fact in this connection that the Government developed
its argument that the exercise of war powers justifies the
detention, and what I have just said about its inadequacy
applies here as well. Beyond that, it is instructive to
recall Justice Jackson’s observation that the President is
not Commander in Chief of the country, only of the military. Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S.
579, 643–644 (1952) (concurring opinion); see also id., at
637–638 (Presidential authority is “at its lowest ebb”
where the President acts contrary to congressional will).
There may be room for one qualification to Justice Jackson’s statement, however: in a moment of genuine emergency, when the Government must act with no time for
deliberation, the Executive may be able to detain a citizen
if there is reason to fear he is an imminent threat to the
safety of the Nation and its people (though I doubt there is
any want of statutory authority, see supra, at 9–10). This
case, however, does not present that question, because an
emergency power of necessity must at least be limited by
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the emergency; Hamdi has been locked up for over two
years. Cf. Ex parte Milligan, 4 Wall. 2, 127 (1866) (martial law justified only by “actual and present” necessity as
in a genuine invasion that closes civilian courts).
Whether insisting on the careful scrutiny of emergency
claims or on a vigorous reading of §4001(a), we are heirs to
a tradition given voice 800 years ago by Magna Carta,
which, on the barons’ insistence, confined executive power
by “the law of the land.”
IV
Because I find Hamdi’s detention forbidden by §4001(a)
and unauthorized by the Force Resolution, I would not
reach any questions of what process he may be due in
litigating disputed issues in a proceeding under the habeas statute or prior to the habeas enquiry itself. For me,
it suffices that the Government has failed to justify holding him in the absence of a further Act of Congress, criminal charges, a showing that the detention conforms to the
laws of war, or a demonstration that §4001(a) is unconstitutional. I would therefore vacate the judgment of the
Court of Appeals and remand for proceedings consistent
with this view.
Since this disposition does not command a majority of
the Court, however, the need to give practical effect to the
conclusions of eight members of the Court rejecting the
Government’s position calls for me to join with the plurality in ordering remand on terms closest to those I would
impose. See Screws v. United States, 325 U. S. 91, 134
(1945) (Rutledge, J., concurring in result). Although I
think litigation of Hamdi’s status as an enemy combatant
is unnecessary, the terms of the plurality’s remand will
allow Hamdi to offer evidence that he is not an enemy
combatant, and he should at the least have the benefit of
that opportunity.
It should go without saying that in joining with the
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plurality to produce a judgment, I do not adopt the plurality’s resolution of constitutional issues that I would not
reach. It is not that I could disagree with the plurality’s
determinations (given the plurality’s view of the Force
Resolution) that someone in Hamdi’s position is entitled at
a minimum to notice of the Government’s claimed factual
basis for holding him, and to a fair chance to rebut it
before a neutral decision maker, see ante, at 26; nor, of
course, could I disagree with the plurality’s affirmation of
Hamdi’s right to counsel, see ante, at 32–33. On the other
hand, I do not mean to imply agreement that the Government could claim an evidentiary presumption casting the
burden of rebuttal on Hamdi, see ante, at 27, or that an
opportunity to litigate before a military tribunal might
obviate or truncate enquiry by a court on habeas, see ante,
at 31–32.
Subject to these qualifications, I join with the plurality
in a judgment of the Court vacating the Fourth Circuit’s
judgment and remanding the case.
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JUSTICE SCALIA, with whom JUSTICE STEVENS joins,
dissenting.
Petitioner, a presumed American citizen, has been
imprisoned without charge or hearing in the Norfolk and
Charleston Naval Brigs for more than two years, on the
allegation that he is an enemy combatant who bore arms
against his country for the Taliban. His father claims to
the contrary, that he is an inexperienced aid worker
caught in the wrong place at the wrong time. This case
brings into conflict the competing demands of national
security and our citizens’ constitutional right to personal
liberty. Although I share the Court’s evident unease as
it seeks to reconcile the two, I do not agree with its
resolution.
Where the Government accuses a citizen of waging war
against it, our constitutional tradition has been to prosecute him in federal court for treason or some other crime.
Where the exigencies of war prevent that, the Constitution’s Suspension Clause, Art. I, §9, cl. 2, allows Congress
to relax the usual protections temporarily. Absent suspension, however, the Executive’s assertion of military
exigency has not been thought sufficient to permit detention without charge. No one contends that the congres-
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sional Authorization for Use of Military Force, on which
the Government relies to justify its actions here, is an
implementation of the Suspension Clause. Accordingly, I
would reverse the decision below.
I
The very core of liberty secured by our Anglo-Saxon
system of separated powers has been freedom from indefinite imprisonment at the will of the Executive. Blackstone stated this principle clearly:
“Of great importance to the public is the preservation of this personal liberty: for if once it were left in
the power of any, the highest, magistrate to imprison
arbitrarily whomever he or his officers thought proper
. . . there would soon be an end of all other rights and
immunities. . . . To bereave a man of life, or by violence to confiscate his estate, without accusation or
trial, would be so gross and notorious an act of despotism, as must at once convey the alarm of tyranny
throughout the whole kingdom. But confinement of
the person, by secretly hurrying him to gaol, where
his sufferings are unknown or forgotten; is a less public, a less striking, and therefore a more dangerous
engine of arbitrary government. . . .
“To make imprisonment lawful, it must either be,
by process from the courts of judicature, or by warrant
from some legal officer, having authority to commit to
prison; which warrant must be in writing, under the
hand and seal of the magistrate, and express the
causes of the commitment, in order to be examined
into (if necessary) upon a habeas corpus. If there be
no cause expressed, the gaoler is not bound to detain
the prisoner. For the law judges in this respect, . . .
that it is unreasonable to send a prisoner, and not to
signify withal the crimes alleged against him.” 1 W.
Blackstone, Commentaries on the Laws of England
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132–133 (1765) (hereinafter Blackstone).
These words were well known to the Founders. Hamilton
quoted from this very passage in The Federalist No. 84, p.
444 (G. Carey & J. McClellan eds. 2001). The two ideas
central to Blackstone’s understanding—due process as the
right secured, and habeas corpus as the instrument by
which due process could be insisted upon by a citizen
illegally imprisoned—found expression in the Constitution’s Due Process and Suspension Clauses. See Amdt. 5;
Art. I, §9, cl. 2.
The gist of the Due Process Clause, as understood at the
founding and since, was to force the Government to follow
those common-law procedures traditionally deemed necessary before depriving a person of life, liberty, or property.
When a citizen was deprived of liberty because of alleged
criminal conduct, those procedures typically required
committal by a magistrate followed by indictment and
trial. See, e.g., 2 & 3 Phil. & M., c. 10 (1555); 3 J. Story,
Commentaries on the Constitution of the United States
§1783, p. 661 (1833) (hereinafter Story) (equating “due
process of law” with “due presentment or indictment, and
being brought in to answer thereto by due process of the
common law”). The Due Process Clause “in effect affirms
the right of trial according to the process and proceedings
of the common law.” Ibid. See also T. Cooley, General
Principles of Constitutional Law 224 (1880) (“When life and
liberty are in question, there must in every instance be
judicial proceedings; and that requirement implies an accusation, a hearing before an impartial tribunal, with proper
jurisdiction, and a conviction and judgment before the
punishment can be inflicted” (internal quotation marks
omitted)).
To be sure, certain types of permissible noncriminal
detention—that is, those not dependent upon the contention that the citizen had committed a criminal act—did
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not require the protections of criminal procedure. However, these fell into a limited number of well-recognized
exceptions—civil commitment of the mentally ill, for example, and temporary detention in quarantine of the
infectious. See Opinion on the Writ of Habeas Corpus, 97
Eng. Rep. 29, 36–37 (H. L. 1758) (Wilmot, J.). It is unthinkable that the Executive could render otherwise
criminal grounds for detention noncriminal merely by
disclaiming an intent to prosecute, or by asserting that it
was incapacitating dangerous offenders rather than punishing wrongdoing. Cf. Kansas v. Hendricks, 521 U. S.
346, 358 (1997) (“A finding of dangerousness, standing
alone, is ordinarily not a sufficient ground upon which to
justify indefinite involuntary commitment”).
These due process rights have historically been vindicated
by the writ of habeas corpus. In England before the
founding, the writ developed into a tool for challenging
executive confinement. It was not always effective. For
example, in Darnel’s Case, 3 How. St. Tr. 1 (K. B. 1627),
King Charles I detained without charge several individuals for failing to assist England’s war against France and
Spain. The prisoners sought writs of habeas corpus, arguing that without specific charges, “imprisonment shall
not continue on for a time, but for ever; and the subjects of
this kingdom may be restrained of their liberties perpetually.” Id., at 8. The Attorney General replied that the
Crown’s interest in protecting the realm justified imprisonment in “a matter of state . . . not ripe nor timely” for
the ordinary process of accusation and trial. Id., at 37.
The court denied relief, producing widespread outrage,
and Parliament responded with the Petition of Right,
accepted by the King in 1628, which expressly prohibited
imprisonment without formal charges, see 3 Car. 1, c. 1,
§§5, 10.
The struggle between subject and Crown continued, and
culminated in the Habeas Corpus Act of 1679, 31 Car. 2, c.
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2, described by Blackstone as a “second magna charta, and
stable bulwark of our liberties.” 1 Blackstone 133. The
Act governed all persons “committed or detained . . . for
any crime.” §3. In cases other than felony or treason
plainly expressed in the warrant of commitment, the Act
required release upon appropriate sureties (unless the
commitment was for a nonbailable offense). Ibid. Where
the commitment was for felony or high treason, the Act
did not require immediate release, but instead required
the Crown to commence criminal proceedings within a
specified time. §7. If the prisoner was not “indicted some
Time in the next Term,” the judge was “required . . . to set
at Liberty the Prisoner upon Bail” unless the King was
unable to produce his witnesses. Ibid. Able or no, if the
prisoner was not brought to trial by the next succeeding
term, the Act provided that “he shall be discharged from
his Imprisonment.” Ibid. English courts sat four terms
per year, see 3 Blackstone 275–277, so the practical effect
of this provision was that imprisonment without indictment or trial for felony or high treason under §7 would not
exceed approximately three to six months.
The writ of habeas corpus was preserved in the Constitution—the only common-law writ to be explicitly mentioned. See Art. I, §9, cl. 2. Hamilton lauded “the establishment of the writ of habeas corpus” in his Federalist
defense as a means to protect against “the practice of
arbitrary imprisonments . . . in all ages, [one of] the favourite and most formidable instruments of tyranny.” The
Federalist No. 84, supra, at 444. Indeed, availability of
the writ under the new Constitution (along with the requirement of trial by jury in criminal cases, see Art. III,
§2, cl. 3) was his basis for arguing that additional, explicit
procedural protections were unnecessary. See The Federalist No. 83, at 433.

6

HAMDI v. RUMSFELD
SCALIA, J., dissenting

II
The allegations here, of course, are no ordinary accusations of criminal activity. Yaser Esam Hamdi has been
imprisoned because the Government believes he participated in the waging of war against the United States. The
relevant question, then, is whether there is a different,
special procedure for imprisonment of a citizen accused of
wrongdoing by aiding the enemy in wartime.
A
JUSTICE O’CONNOR, writing for a plurality of this Court,
asserts that captured enemy combatants (other than those
suspected of war crimes) have traditionally been detained
until the cessation of hostilities and then released. Ante,
at 10–11. That is probably an accurate description of
wartime practice with respect to enemy aliens. The tradition with respect to American citizens, however, has been
quite different. Citizens aiding the enemy have been
treated as traitors subject to the criminal process.
As early as 1350, England’s Statute of Treasons made it
a crime to “levy War against our Lord the King in his
Realm, or be adherent to the King’s Enemies in his Realm,
giving to them Aid and Comfort, in the Realm, or elsewhere.” 25 Edw. 3, Stat. 5, c. 2. In his 1762 Discourse on
High Treason, Sir Michael Foster explained:
“With regard to Natural-born Subjects there can be
no Doubt. They owe Allegiance to the Crown at all
Times and in all Places.
.
.
.
.
.
“The joining with Rebels in an Act of Rebellion, or
with Enemies in Acts of Hostility, will make a Man a
Traitor: in the one Case within the Clause of Levying
War, in the other within that of Adhering to the
King’s enemies.
.
.
.
.
.
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“States in Actual Hostility with Us, though no War
be solemnly Declared, are Enemies within the meaning of the Act. And therefore in an Indictment on the
Clause of Adhering to the King’s Enemies, it is sufficient to Aver that the Prince or State Adhered to is an
Enemy, without shewing any War Proclaimed. . . .
And if the Subject of a Foreign Prince in Amity with
Us, invadeth the Kingdom without Commission from
his Sovereign, He is an Enemy. And a Subject of England adhering to Him is a Traitor within this Clause
of the Act.” A Report of Some Proceedings on the
Commission . . . for the Trial of the Rebels in the Year
1746 in the County of Surry, and of Other Crown
Cases, Introduction, §1, p. 183; Ch. 2, §8, p. 216; §12,
p. 219.
Subjects accused of levying war against the King were
routinely prosecuted for treason. E.g., Harding’s Case, 2
Ventris 315, 86 Eng. Rep. 461 (K. B. 1690); Trial of Parkyns, 13 How. St. Tr. 63 (K. B. 1696); Trial of Vaughan, 13
How. St. Tr. 485 (K. B. 1696); Trial of Downie, 24 How. St.
Tr. 1 (1794). The Founders inherited the understanding
that a citizen’s levying war against the Government was to
be punished criminally. The Constitution provides: “Treason against the United States, shall consist only in levying
War against them, or in adhering to their Enemies, giving
them Aid and Comfort”; and establishes a heightened
proof requirement (two witnesses) in order to “convic[t]” of
that offense. Art. III, §3, cl. 1.
In more recent times, too, citizens have been charged
and tried in Article III courts for acts of war against the
United States, even when their noncitizen co-conspirators
were not. For example, two American citizens alleged to
have participated during World War I in a spying conspiracy on behalf of Germany were tried in federal court. See
United States v. Fricke, 259 F. 673 (SDNY 1919); United
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States v. Robinson, 259 F. 685 (SDNY 1919). A German
member of the same conspiracy was subjected to military
process. See United States ex rel. Wessels v. McDonald,
265 F. 754 (EDNY 1920). During World War II, the famous German saboteurs of Ex parte Quirin, 317 U. S. 1
(1942), received military process, but the citizens who
associated with them (with the exception of one citizensaboteur, discussed below) were punished under the
criminal process. See Haupt v. United States, 330 U. S. 631
(1947); L. Fisher, Nazi Saboteurs on Trial 80–84 (2003); see
also Cramer v. United States, 325 U. S. 1 (1945).
The modern treason statute is 18 U. S. C. §2381; it
basically tracks the language of the constitutional provision. Other provisions of Title 18 criminalize various acts
of warmaking and adherence to the enemy. See, e.g., §32
(destruction of aircraft or aircraft facilities), §2332a (use of
weapons of mass destruction), §2332b (acts of terrorism
transcending national boundaries), §2339A (providing
material support to terrorists), §2339B (providing material
support to certain terrorist organizations), §2382 (misprision of treason), §2383 (rebellion or insurrection), §2384
(seditious conspiracy), §2390 (enlistment to serve in armed
hostility against the United States). See also 31 CFR
§595.204 (2003) (prohibiting the “making or receiving of
any contribution of funds, goods, or services” to terrorists);
50 U. S. C. §1705(b) (criminalizing violations of 31 CFR
§595.204). The only citizen other than Hamdi known to be
imprisoned in connection with military hostilities in Afghanistan against the United States was subjected to criminal process and convicted upon a guilty plea. See United
States v. Lindh, 212 F. Supp. 2d 541 (ED Va. 2002) (denying
motions for dismissal); Seelye, N. Y. Times, Oct. 5, 2002, p.
A1, col. 5.
B
There are times when military exigency renders resort
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to the traditional criminal process impracticable. English
law accommodated such exigencies by allowing legislative
suspension of the writ of habeas corpus for brief periods.
Blackstone explained:
“And yet sometimes, when the state is in real danger,
even this [i.e., executive detention] may be a necessary measure. But the happiness of our constitution
is, that it is not left to the executive power to determine when the danger of the state is so great, as to
render this measure expedient. For the parliament
only, or legislative power, whenever it sees proper,
can authorize the crown, by suspending the habeas
corpus act for a short and limited time, to imprison
suspected persons without giving any reason for so
doing. . . . In like manner this experiment ought only
to be tried in case of extreme emergency; and in these
the nation parts with it[s] liberty for a while, in order
to preserve it for ever.” 1 Blackstone 132.
Where the Executive has not pursued the usual course of
charge, committal, and conviction, it has historically
secured the Legislature’s explicit approval of a suspension.
In England, Parliament on numerous occasions passed
temporary suspensions in times of threatened invasion or
rebellion. E.g., 1 W. & M., c. 7 (1688) (threatened return
of James II); 7 & 8 Will. 3, c. 11 (1696) (same); 17 Geo. 2, c.
6 (1744) (threatened French invasion); 19 Geo. 2, c. 1
(1746) (threatened rebellion in Scotland); 17 Geo. 3, c. 9
(1777) (the American Revolution). Not long after Massachusetts had adopted a clause in its constitution explicitly
providing for habeas corpus, see Mass. Const. pt. 2, ch. 6,
art. VII (1780), reprinted in 3 Federal and State Constitutions, Colonial Charters and Other Organic Laws 1888,
1910 (F. Thorpe ed. 1909), it suspended the writ in order
to deal with Shay’s Rebellion, see Act for Suspending the
Privilege of the Writ of Habeas Corpus, ch. 10, 1786 Mass.
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Acts 510.
Our Federal Constitution contains a provision explicitly
permitting suspension, but limiting the situations in
which it may be invoked: “The privilege of the Writ of
Habeas Corpus shall not be suspended, unless when in
Cases of Rebellion or Invasion the public Safety may
require it.” Art. I, §9, cl. 2. Although this provision does
not state that suspension must be effected by, or authorized by, a legislative act, it has been so understood, consistent with English practice and the Clause’s placement in
Article I. See Ex parte Bollman, 4 Cranch 75, 101 (1807);
Ex parte Merryman, 17 F. Cas. 144, 151–152 (CD Md.
1861) (Taney, C. J., rejecting Lincoln’s unauthorized suspension); 3 Story §1336, at 208–209.
The Suspension Clause was by design a safety valve, the
Constitution’s only “express provision for exercise of extraordinary authority because of a crisis,” Youngstown
Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 650 (1952)
(Jackson, J., concurring). Very early in the Nation’s history,
President Jefferson unsuccessfully sought a suspension of
habeas corpus to deal with Aaron Burr’s conspiracy to
overthrow the Government. See 16 Annals of Congress
402–425 (1807). During the Civil War, Congress passed
its first Act authorizing Executive suspension of the writ
of habeas corpus, see Act of Mar. 3, 1863, 12 Stat. 755, to
the relief of those many who thought President Lincoln’s
unauthorized proclamations of suspension (e.g., Proclamation No. 1, 13 Stat. 730 (1862)) unconstitutional. Later
Presidential proclamations of suspension relied upon the
congressional authorization, e.g., Proclamation No. 7, 13
Stat. 734 (1863). During Reconstruction, Congress passed
the Ku Klux Klan Act, which included a provision authorizing suspension of the writ, invoked by President Grant
in quelling a rebellion in nine South Carolina counties.
See Act of Apr. 20, 1871, ch. 22, §4, 17 Stat. 14; A Proclamation [of Oct. 17, 1871], 7 Compilation of the Messages
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and Papers of the Presidents 136–138 (J. Richardson ed.
1899) (hereinafter Messages and Papers); id., at 138–139.
Two later Acts of Congress provided broad suspension
authority to governors of U. S. possessions. The Philippine Civil Government Act of 1902 provided that the
Governor of the Philippines could suspend the writ in case
of rebellion, insurrection, or invasion. Act of July 1, 1902,
ch. 1369, §5, 32 Stat. 691. In 1905 the writ was suspended
for nine months by proclamation of the Governor. See
Fisher v. Baker, 203 U. S. 174, 179–181 (1906). The Hawaiian Organic Act of 1900 likewise provided that the Governor of Hawaii could suspend the writ in case of rebellion
or invasion (or threat thereof). Ch. 339, §67, 31 Stat. 153.
III
Of course the extensive historical evidence of criminal
convictions and habeas suspensions does not necessarily
refute the Government’s position in this case. When the
writ is suspended, the Government is entirely free from
judicial oversight. It does not claim such total liberation
here, but argues that it need only produce what it calls
“some evidence” to satisfy a habeas court that a detained
individual is an enemy combatant. See Brief for Respondents 34. Even if suspension of the writ on the one hand,
and committal for criminal charges on the other hand,
have been the only traditional means of dealing with
citizens who levied war against their own country, it is
theoretically possible that the Constitution does not require a choice between these alternatives.
I believe, however, that substantial evidence does refute
that possibility. First, the text of the 1679 Habeas Corpus
Act makes clear that indefinite imprisonment on reasonable suspicion is not an available option of treatment for
those accused of aiding the enemy, absent a suspension of
the writ. In the United States, this Act was read as “enforc[ing] the common law,” Ex parte Watkins, 3 Pet. 193,

12

HAMDI v. RUMSFELD
SCALIA, J., dissenting

202 (1830), and shaped the early understanding of the
scope of the writ. As noted above, see supra, at 5, §7 of the
Act specifically addressed those committed for high treason, and provided a remedy if they were not indicted and
tried by the second succeeding court term. That remedy
was not a bobtailed judicial inquiry into whether there
were reasonable grounds to believe the prisoner had taken
up arms against the King. Rather, if the prisoner was not
indicted and tried within the prescribed time, “he shall be
discharged from his Imprisonment.” 31 Car. 2, c. 2, §7.
The Act does not contain any exception for wartime. That
omission is conspicuous, since §7 explicitly addresses the
offense of “High Treason,” which often involved offenses of
a military nature. See cases cited supra, at 7.
Writings from the founding generation also suggest
that, without exception, the only constitutional alternatives are to charge the crime or suspend the writ. In 1788,
Thomas Jefferson wrote to James Madison questioning the
need for a Suspension Clause in cases of rebellion in the
proposed Constitution. His letter illustrates the constraints under which the Founders understood themselves
to operate:
“Why suspend the Hab. corp. in insurrections and rebellions? The parties who may be arrested may be
charged instantly with a well defined crime. Of
course the judge will remand them. If the publick
safety requires that the government should have a
man imprisoned on less probable testimony in those
than in other emergencies; let him be taken and tried,
retaken and retried, while the necessity continues,
only giving him redress against the government for
damages.” 13 Papers of Thomas Jefferson 442 (July
31, 1788) (J. Boyd ed. 1956).
A similar view was reflected in the 1807 House debates
over suspension during the armed uprising that came to
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be known as Burr’s conspiracy:
“With regard to those persons who may be implicated
in the conspiracy, if the writ of habeas corpus be not
suspended, what will be the consequence? When apprehended, they will be brought before a court of justice, who will decide whether there is any evidence
that will justify their commitment for farther prosecution. From the communication of the Executive, it
appeared there was sufficient evidence to authorize
their commitment. Several months would elapse before their final trial, which would give time to collect
evidence, and if this shall be sufficient, they will not
fail to receive the punishment merited by their
crimes, and inflicted by the laws of their country.” 16
Annals of Congress, at 405 (remarks of Rep. Burwell).
The absence of military authority to imprison citizens
indefinitely in wartime—whether or not a probability of
treason had been established by means less than jury
trial—was confirmed by three cases decided during and
immediately after the War of 1812. In the first, In re
Stacy, 10 Johns. *328 (N. Y. 1813), a citizen was taken
into military custody on suspicion that he was “carrying
provisions and giving information to the enemy.” Id., at
*330 (emphasis deleted). Stacy petitioned for a writ of
habeas corpus, and, after the defendant custodian attempted to avoid complying, Chief Justice Kent ordered
attachment against him. Kent noted that the military was
“without any color of authority in any military tribunal to
try a citizen for that crime” and that it was “holding him
in the closest confinement, and contemning the civil
authority of the state.” Id., at *333–*334.
Two other cases, later cited with approval by this Court
in Ex parte Milligan, 4 Wall. 2, 128–129 (1866), upheld
verdicts for false imprisonment against military officers.
In Smith v. Shaw, 12 Johns. *257 (N. Y. 1815), the court
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affirmed an award of damages for detention of a citizen on
suspicion that he was, among other things, “an enemy’s
spy in time of war.” Id., at *265. The court held that
“[n]one of the offences charged against Shaw were cognizable by a court-martial, except that which related to his
being a spy; and if he was an American citizen, he could
not be charged with such an offence. He might be amenable to the civil authority for treason; but could not be
punished, under martial law, as a spy.” Ibid. “If the
defendant was justifiable in doing what he did, every
citizen of the United States would, in time of war, be
equally exposed to a like exercise of military power and
authority.” Id., at *266. Finally, in M’Connell v. Hampton, 12 Johns. *234 (N. Y. 1815), a jury awarded $9,000 for
false imprisonment after a military officer confined a
citizen on charges of treason; the judges on appeal did not
question the verdict but found the damages excessive, in
part because “it does not appear that [the defendant] . . .
knew [the plaintiff] was a citizen.” Id., at *238 (Spencer,
J.). See generally Wuerth, The President’s Power to Detain “Enemy Combatants”: Modern Lessons from Mr.
Madison’s Forgotten War, 98 Nw. U. L. Rev. (forthcoming
2004) (available in Clerk of Court’s case file).
President Lincoln, when he purported to suspend habeas corpus without congressional authorization during
the Civil War, apparently did not doubt that suspension
was required if the prisoner was to be held without criminal trial. In his famous message to Congress on July 4,
1861, he argued only that he could suspend the writ, not
that even without suspension, his imprisonment of citizens without criminal trial was permitted. See Special
Session Message, 6 Messages and Papers 20–31.
Further evidence comes from this Court’s decision in Ex
parte Milligan, supra. There, the Court issued the writ to
an American citizen who had been tried by military commission for offenses that included conspiring to overthrow

Cite as: 542 U. S. ____ (2004)

15

SCALIA, J., dissenting

the Government, seize munitions, and liberate prisoners of
war. Id., at 6–7. The Court rejected in no uncertain terms
the Government’s assertion that military jurisdiction was
proper “under the ‘laws and usages of war,’ ” id., at 121:
“It can serve no useful purpose to inquire what
those laws and usages are, whence they originated,
where found, and on whom they operate; they can
never be applied to citizens in states which have upheld the authority of the government, and where the
courts are open and their process unobstructed.”
Ibid.1
Milligan is not exactly this case, of course, since the petitioner was threatened with death, not merely imprisonment. But the reasoning and conclusion of Milligan logically cover the present case. The Government justifies
imprisonment of Hamdi on principles of the law of war
and admits that, absent the war, it would have no such
authority. But if the law of war cannot be applied to
citizens where courts are open, then Hamdi’s imprisonment without criminal trial is no less unlawful than Milligan’s trial by military tribunal.
Milligan responded to the argument, repeated by the
Government in this case, that it is dangerous to leave
suspected traitors at large in time of war:
“If it was dangerous, in the distracted condition of affairs, to leave Milligan unrestrained of his liberty, because he ‘conspired against the government, afforded
aid and comfort to rebels, and incited the people to in——————
1 As I shall discuss presently, see infra, at 17–19, the Court purported
to limit this language in Ex parte Quirin, 317 U. S. 1, 45 (1942). Whatever Quirin’s effect on Milligan’s precedential value, however, it cannot
undermine its value as an indicator of original meaning. Cf. Reid v.
Covert, 354 U. S. 1, 30 (1957) (plurality opinion) (Milligan remains “one of
the great landmarks in this Court’s history”).
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surrection,’ the law said arrest him, confine him
closely, render him powerless to do further mischief;
and then present his case to the grand jury of the district, with proofs of his guilt, and, if indicted, try him
according to the course of the common law. If this had
been done, the Constitution would have been vindicated, the law of 1863 enforced, and the securities for
personal liberty preserved and defended.” Id., at 122.
Thus, criminal process was viewed as the primary
means—and the only means absent congressional action
suspending the writ—not only to punish traitors, but to
incapacitate them.
The proposition that the Executive lacks indefinite
wartime detention authority over citizens is consistent
with the Founders’ general mistrust of military power
permanently at the Executive’s disposal. In the Founders’
view, the “blessings of liberty” were threatened by “those
military establishments which must gradually poison its
very fountain.” The Federalist No. 45, p. 238 (J. Madison).
No fewer than 10 issues of the Federalist were devoted in
whole or part to allaying fears of oppression from the
proposed Constitution’s authorization of standing armies
in peacetime. Many safeguards in the Constitution reflect
these concerns. Congress’s authority “[t]o raise and support Armies” was hedged with the proviso that “no Appropriation of Money to that Use shall be for a longer Term
than two Years.” U. S. Const., Art. 1, §8, cl. 12. Except for
the actual command of military forces, all authorization
for their maintenance and all explicit authorization for
their use is placed in the control of Congress under Article
I, rather than the President under Article II. As Hamilton
explained, the President’s military authority would be
“much inferior” to that of the British King:
“It would amount to nothing more than the supreme
command and direction of the military and naval
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forces, as first general and admiral of the confederacy:
while that of the British king extends to the declaring
of war, and to the raising and regulating of fleets and
armies; all which, by the constitution under consideration, would appertain to the legislature.” The Federalist No. 69, p. 357.
A view of the Constitution that gives the Executive
authority to use military force rather than the force of law
against citizens on American soil flies in the face of the
mistrust that engendered these provisions.
IV
The Government argues that our more recent jurisprudence ratifies its indefinite imprisonment of a citizen
within the territorial jurisdiction of federal courts. It
places primary reliance upon Ex parte Quirin, 317 U. S. 1
(1942), a World War II case upholding the trial by military
commission of eight German saboteurs, one of whom, Hans
Haupt, was a U. S. citizen. The case was not this Court’s
finest hour. The Court upheld the commission and denied
relief in a brief per curiam issued the day after oral argument concluded, see id., at 18–19, unnumbered note; a week
later the Government carried out the commission’s death
sentence upon six saboteurs, including Haupt. The Court
eventually explained its reasoning in a written opinion
issued several months later.
Only three paragraphs of the Court’s lengthy opinion
dealt with the particular circumstances of Haupt’s case.
See id., at 37–38, 45–46. The Government argued that
Haupt, like the other petitioners, could be tried by military commission under the laws of war. In agreeing with
that contention, Quirin purported to interpret the language of Milligan quoted above (the law of war “can never
be applied to citizens in states which have upheld the
authority of the government, and where the courts are
open and their process unobstructed”) in the following
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manner:
“Elsewhere in its opinion . . . the Court was at pains to
point out that Milligan, a citizen twenty years resident in Indiana, who had never been a resident of any
of the states in rebellion, was not an enemy belligerent either entitled to the status of a prisoner of war or
subject to the penalties imposed upon unlawful belligerents. We construe the Court’s statement as to the
inapplicability of the law of war to Milligan’s case as
having particular reference to the facts before it.
From them the Court concluded that Milligan, not
being a part of or associated with the armed forces of
the enemy, was a non-belligerent, not subject to the
law of war . . . .” 317 U. S., at 45.
In my view this seeks to revise Milligan rather than describe it. Milligan had involved (among other issues) two
separate questions: (1) whether the military trial of Milligan was justified by the laws of war, and if not (2) whether
the President’s suspension of the writ, pursuant to congressional authorization, prevented the issuance of habeas
corpus. The Court’s categorical language about the law of
war’s inapplicability to citizens where the courts are open
(with no exception mentioned for citizens who were prisoners of war) was contained in its discussion of the first
point. See 4 Wall., at 121. The factors pertaining to
whether Milligan could reasonably be considered a belligerent and prisoner of war, while mentioned earlier in the
opinion, see id., at 118, were made relevant and brought to
bear in the Court’s later discussion, see id., at 131, of
whether Milligan came within the statutory provision that
effectively made an exception to Congress’s authorized
suspension of the writ for (as the Court described it) “all
parties, not prisoners of war, resident in their respective
jurisdictions, . . . who were citizens of states in which the
administration of the laws in the Federal tribunals was
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unimpaired,” id., at 116. Milligan thus understood was in
accord with the traditional law of habeas corpus I have
described: Though treason often occurred in wartime,
there was, absent provision for special treatment in a
congressional suspension of the writ, no exception to the
right to trial by jury for citizens who could be called “belligerents” or “prisoners of war.”2
But even if Quirin gave a correct description of Milligan,
or made an irrevocable revision of it, Quirin would still not
justify denial of the writ here.
In Quirin it was
uncontested that the petitioners were members of enemy
forces. They were “admitted enemy invaders,” 317 U. S.,
at 47 (emphasis added), and it was “undisputed” that they
had landed in the United States in service of German
forces, id., at 20. The specific holding of the Court was
only that, “upon the conceded facts,” the petitioners were
“plainly within [the] boundaries” of military jurisdiction,
id., at 46 (emphasis added).3 But where those jurisdic——————
2 Without

bothering to respond to this analysis, the plurality states
that Milligan “turned in large part” upon the defendant’s lack of
prisoner-of-war status, and that the Milligan Court explicitly and
repeatedly said so. See ante, at 14. Neither is true. To the extent,
however, that prisoner-of-war status was relevant in Milligan, it was
only because prisoners of war received different statutory treatment
under the conditional suspension then in effect.
3 The only two Court of Appeals cases from World War II cited by the
Government in which citizens were detained without trial likewise
involved petitioners who were conceded to have been members of
enemy forces. See In re Territo, 156 F. 2d 142, 143–145 (CA9 1946);
Colepaugh v. Looney, 235 F. 2d 429, 432 (CA10 1956). The plurality
complains that Territo is the only case I have identified in which “a
United States citizen [was] captured in a foreign combat zone,” ante, at
16. Indeed it is; such cases must surely be rare. But given the constitutional tradition I have described, the burden is not upon me to find
cases in which the writ was granted to citizens in this country who had
been captured on foreign battlefields; it is upon those who would carve
out an exception for such citizens (as the plurality’s complaint suggests
it would) to find a single case (other than one where enemy status was
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tional facts are not conceded—where the petitioner insists
that he is not a belligerent—Quirin left the pre-existing
law in place: Absent suspension of the writ, a citizen held
where the courts are open is entitled either to criminal
trial or to a judicial decree requiring his release.4
——————
admitted) in which habeas was denied.
4 The plurality’s assertion that Quirin somehow “clarifies” Milligan,
ante, at 15, is simply false. As I discuss supra, at 17–19, the Quirin
Court propounded a mistaken understanding of Milligan; but nonetheless its holding was limited to “the case presented by the present
record,” and to “the conceded facts,” and thus avoided conflict with the
earlier case. See 317 U. S., at 45–46 (emphasis added). The plurality,
ignoring this expressed limitation, thinks it “beside the point” whether
belligerency is conceded or found “by some other process” (not necessarily a jury trial) “that verifies this fact with sufficient certainty.”
Ante, at 16. But the whole point of the procedural guarantees in the
Bill of Rights is to limit the methods by which the Government can
determine facts that the citizen disputes and on which the citizen’s
liberty depends. The plurality’s claim that Quirin’s one-paragraph
discussion of Milligan provides a “[c]lear . . . disavowal” of two false
imprisonment cases from the War of 1812, ante, at 15, thus defies logic;
unlike the plaintiffs in those cases, Haupt was concededly a member of
an enemy force.
The Government also cites Moyer v. Peabody, 212 U. S. 78 (1909), a
suit for damages against the Governor of Colorado, for violation of due
process in detaining the alleged ringleader of a rebellion quelled by the
state militia after the Governor’s declaration of a state of insurrection
and (he contended) suspension of the writ “as incident thereto.” Ex
parte Moyer, 35 Colo. 154, 157, 91 P. 738, 740 (1905). But the holding
of Moyer v. Peabody (even assuming it is transferable from state-militia
detention after state suspension to federal standing-army detention
without suspension) is simply that “[s]o long as such arrests [were]
made in good faith and in the honest belief that they [were] needed in
order to head the insurrection off,” 212 U. S., at 85, an action in damages could not lie. This “good-faith” analysis is a forebear of our modern doctrine of qualified immunity. Cf. Scheuer v. Rhodes, 416 U. S. 232,
247–248 (1974) (understanding Moyer in this way). Moreover, the detention at issue in Moyer lasted about two and a half months, see 212 U. S.,
at 85, roughly the length of time permissible under the 1679 Habeas
Corpus Act, see supra, at 4–5.
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V
It follows from what I have said that Hamdi is entitled
to a habeas decree requiring his release unless (1) criminal
proceedings are promptly brought, or (2) Congress has
suspended the writ of habeas corpus. A suspension of the
writ could, of course, lay down conditions for continued
detention, similar to those that today’s opinion prescribes
under the Due Process Clause. Cf. Act of Mar. 3, 1863, 12
Stat. 755. But there is a world of difference between the
people’s representatives’ determining the need for that
suspension (and prescribing the conditions for it), and this
Court’s doing so.
The plurality finds justification for Hamdi’s imprisonment
in the Authorization for Use of Military Force, 115 Stat.
224, which provides:
“That the President is authorized to use all necessary
and appropriate force against those nations, organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future
acts of international terrorism against the United
States by such nations, organizations or persons.”
§2(a).
This is not remotely a congressional suspension of the
writ, and no one claims that it is. Contrary to the plural——————
In addition to Moyer v. Peabody, JUSTICE THOMAS relies upon Luther
v. Borden, 7 How. 1 (1849), a case in which the state legislature had
imposed martial law—a step even more drastic than suspension of the
writ. See post, at 13–14 (dissenting opinion). But martial law has not
been imposed here, and in any case is limited to “the theatre of active
military operations, where war really prevails,” and where therefore the
courts are closed. Ex parte Milligan, 4 Wall. 2, 127 (1866); see also id., at
129–130 (distinguishing Luther).

22

HAMDI v. RUMSFELD
SCALIA, J., dissenting

ity’s view, I do not think this statute even authorizes
detention of a citizen with the clarity necessary to satisfy
the interpretive canon that statutes should be construed
so as to avoid grave constitutional concerns, see Edward J.
DeBartolo Corp. v. Florida Gulf Coast Building & Constr.
Trades Council, 485 U. S. 568, 575 (1988); with the clarity
necessary to comport with cases such as Ex parte Endo, 323
U. S. 283, 300 (1944), and Duncan v. Kahanamoku, 327
U. S. 304, 314–316, 324 (1946); or with the clarity necessary
to overcome the statutory prescription that “[n]o citizen
shall be imprisoned or otherwise detained by the United
States except pursuant to an Act of Congress.” 18 U. S. C.
§4001(a).5 But even if it did, I would not permit it to
——————
5 The plurality rejects any need for “specific language of detention” on
the ground that detention of alleged combatants is a “fundamental
incident of waging war.” Ante, at 12. Its authorities do not support
that holding in the context of the present case. Some are irrelevant
because they do not address the detention of American citizens. E.g.,
Naqvi, Doubtful Prisoner-of-War Status, 84 Int’l Rev. Red Cross 571,
572 (2002). The plurality’s assertion that detentions of citizen and alien
combatants are equally authorized has no basis in law or common sense.
Citizens and noncitizens, even if equally dangerous, are not similarly
situated. See, e.g., Milligan, supra; Johnson v. Eisentrager, 339 U. S. 763
(1950); Rev. Stat. 4067, 50 U. S. C. §21 (Alien Enemy Act). That captivity
may be consistent with the principles of international law does not
prove that it also complies with the restrictions that the Constitution
places on the American Government’s treatment of its own citizens. Of
the authorities cited by the plurality that do deal with detention of
citizens, Quirin and Territo have already been discussed and rejected.
See supra, at 19–20, and n. 3. The remaining authorities pertain to
U. S. detention of citizens during the Civil War, and are irrelevant for
two reasons: (1) the Lieber Code was issued following a congressional
authorization of suspension of the writ, see Instructions for the Government of Armies of the United States in the Field, Gen. Order No.
100 (1863), reprinted in 2 Lieber, Miscellaneous Writings, p. 246; Act of
Mar. 3, 1863, 12 Stat. 755, §§1, 2; and (2) citizens of the Confederacy,
while citizens of the United States, were also regarded as citizens of a
hostile power.
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overcome Hamdi’s entitlement to habeas corpus relief.
The Suspension Clause of the Constitution, which carefully circumscribes the conditions under which the writ
can be withheld, would be a sham if it could be evaded by
congressional prescription of requirements other than the
common-law requirement of committal for criminal prosecution that render the writ, though available, unavailing.
If the Suspension Clause does not guarantee the citizen
that he will either be tried or released, unless the conditions for suspending the writ exist and the grave action of
suspending the writ has been taken; if it merely guarantees the citizen that he will not be detained unless Congress by ordinary legislation says he can be detained; it
guarantees him very little indeed.
It should not be thought, however, that the plurality’s
evisceration of the Suspension Clause augments, principally, the power of Congress. As usual, the major effect of
its constitutional improvisation is to increase the power of
the Court. Having found a congressional authorization for
detention of citizens where none clearly exists; and having
discarded the categorical procedural protection of the
Suspension Clause; the plurality then proceeds, under the
guise of the Due Process Clause, to prescribe what procedural protections it thinks appropriate. It “weigh[s] the
private interest . . . against the Government’s asserted
interest,” ante, at 22 (internal quotation marks omitted),
and—just as though writing a new Constitution—comes
up with an unheard-of system in which the citizen rather
than the Government bears the burden of proof, testimony
is by hearsay rather than live witnesses, and the presiding
officer may well be a “neutral” military officer rather than
judge and jury. See ante, at 26–27. It claims authority to
engage in this sort of “judicious balancing” from Mathews
v. Eldridge, 424 U. S. 319 (1976), a case involving . . . the
withdrawal of disability benefits! Whatever the merits of
this technique when newly recognized property rights are
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at issue (and even there they are questionable), it has no
place where the Constitution and the common law already
supply an answer.
Having distorted the Suspension Clause, the plurality
finishes up by transmogrifying the Great Writ—disposing
of the present habeas petition by remanding for the District Court to “engag[e] in a factfinding process that is
both prudent and incremental,” ante, at 32. “In the absence of [the Executive’s prior provision of procedures that
satisfy due process], . . . a court that receives a petition for
a writ of habeas corpus from an alleged enemy combatant
must itself ensure that the minimum requirements of due
process are achieved.” Ante, at 31–32. This judicial remediation of executive default is unheard of. The role of
habeas corpus is to determine the legality of executive
detention, not to supply the omitted process necessary to
make it legal. See Preiser v. Rodriguez, 411 U. S. 475, 484
(1973) (“[T]he essence of habeas corpus is an attack by a
person in custody upon the legality of that custody, and
. . . the traditional function of the writ is to secure release
from illegal custody”); 1 Blackstone 132–133. It is not the
habeas court’s function to make illegal detention legal by
supplying a process that the Government could have
provided, but chose not to. If Hamdi is being imprisoned
in violation of the Constitution (because without due
process of law), then his habeas petition should be
granted; the Executive may then hand him over to the
criminal authorities, whose detention for the purpose of
prosecution will be lawful, or else must release him.
There is a certain harmony of approach in the plurality’s
making up for Congress’s failure to invoke the Suspension
Clause and its making up for the Executive’s failure to
apply what it says are needed procedures—an approach
that reflects what might be called a Mr. Fix-it Mentality.
The plurality seems to view it as its mission to Make
Everything Come Out Right, rather than merely to decree
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the consequences, as far as individual rights are concerned, of the other two branches’ actions and omissions.
Has the Legislature failed to suspend the writ in the
current dire emergency? Well, we will remedy that failure
by prescribing the reasonable conditions that a suspension
should have included. And has the Executive failed to live
up to those reasonable conditions? Well, we will ourselves
make that failure good, so that this dangerous fellow (if he
is dangerous) need not be set free. The problem with this
approach is not only that it steps out of the courts’ modest
and limited role in a democratic society; but that by repeatedly doing what it thinks the political branches ought
to do it encourages their lassitude and saps the vitality of
government by the people.
VI
Several limitations give my views in this matter a relatively narrow compass. They apply only to citizens, accused of being enemy combatants, who are detained within
the territorial jurisdiction of a federal court. This is not
likely to be a numerous group; currently we know of only
two, Hamdi and Jose Padilla. Where the citizen is captured outside and held outside the United States, the constitutional requirements may be different. Cf. Johnson v.
Eisentrager, 339 U. S. 763, 769–771 (1950); Reid v. Covert,
354 U. S. 1, 74–75 (1957) (Harlan, J., concurring in result);
Rasul v. Bush, ante, at 15–17 (SCALIA, J., dissenting).
Moreover, even within the United States, the accused citizen-enemy combatant may lawfully be detained once prosecution is in progress or in contemplation. See, e.g., County
of Riverside v. McLaughlin, 500 U. S. 44 (1991) (brief detention pending judicial determination after warrantless arrest); United States v. Salerno, 481 U. S. 739 (1987) (pretrial
detention under the Bail Reform Act). The Government has
been notably successful in securing conviction, and hence
long-term custody or execution, of those who have waged
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war against the state.
I frankly do not know whether these tools are sufficient
to meet the Government’s security needs, including the
need to obtain intelligence through interrogation. It is far
beyond my competence, or the Court’s competence, to
determine that. But it is not beyond Congress’s. If the
situation demands it, the Executive can ask Congress to
authorize suspension of the writ—which can be made
subject to whatever conditions Congress deems appropriate, including even the procedural novelties invented by
the plurality today. To be sure, suspension is limited by
the Constitution to cases of rebellion or invasion. But
whether the attacks of September 11, 2001, constitute an
“invasion,” and whether those attacks still justify suspension several years later, are questions for Congress rather
than this Court. See 3 Story §1336, at 208–209.6 If civil
rights are to be curtailed during wartime, it must be done
openly and democratically, as the Constitution requires,
rather than by silent erosion through an opinion of this
Court.
*
*
*
The Founders well understood the difficult tradeoff
between safety and freedom. “Safety from external danger,” Hamilton declared,
“is the most powerful director of national conduct.
Even the ardent love of liberty will, after a time, give
way to its dictates. The violent destruction of life and
property incident to war; the continual effort and
——————
6 JUSTICE THOMAS worries that the constitutional conditions for suspension of the writ will not exist “during many . . . emergencies during
which . . . detention authority might be necessary,” post, at 16. It is
difficult to imagine situations in which security is so seriously threatened as to justify indefinite imprisonment without trial, and yet the
constitutional conditions of rebellion or invasion are not met.
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alarm attendant on a state of continual danger, will
compel nations the most attached to liberty, to resort
for repose and security to institutions which have a
tendency to destroy their civil and political rights. To
be more safe, they, at length, become willing to run
the risk of being less free.” The Federalist No. 8,
p. 33.
The Founders warned us about the risk, and equipped us
with a Constitution designed to deal with it.
Many think it not only inevitable but entirely proper
that liberty give way to security in times of national crisis—that, at the extremes of military exigency, inter arma
silent leges. Whatever the general merits of the view that
war silences law or modulates its voice, that view has no
place in the interpretation and application of a Constitution designed precisely to confront war and, in a manner
that accords with democratic principles, to accommodate
it. Because the Court has proceeded to meet the current
emergency in a manner the Constitution does not envision, I respectfully dissent.
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JUSTICE THOMAS, dissenting.
The Executive Branch, acting pursuant to the powers
vested in the President by the Constitution and with
explicit congressional approval, has determined that Yaser
Hamdi is an enemy combatant and should be detained.
This detention falls squarely within the Federal Government’s war powers, and we lack the expertise and capacity
to second-guess that decision. As such, petitioners’ habeas
challenge should fail, and there is no reason to remand the
case. The plurality reaches a contrary conclusion by failing adequately to consider basic principles of the constitutional structure as it relates to national security and
foreign affairs and by using the balancing scheme of
Mathews v. Eldridge, 424 U. S. 319 (1976). I do not think
that the Federal Government’s war powers can be balanced away by this Court. Arguably, Congress could
provide for additional procedural protections, but until it
does, we have no right to insist upon them. But even if I
were to agree with the general approach the plurality
takes, I could not accept the particulars. The plurality
utterly fails to account for the Government’s compelling
interests and for our own institutional inability to weigh
competing concerns correctly. I respectfully dissent.

2

HAMDI v. RUMSFELD
THOMAS, J., dissenting

I
“It is ‘obvious and unarguable’ that no governmental
interest is more compelling than the security of the Nation.” Haig v. Agee, 453 U. S. 280, 307 (1981) (quoting
Aptheker v. Secretary of State, 378 U. S. 500, 509 (1964)).
The national security, after all, is the primary responsibility and purpose of the Federal Government. See, e.g.,
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579,
662 (1952) (Clark, J., concurring in judgment); The Federalist No. 23, pp. 146–147 (J. Cooke ed. 1961) (A. Hamilton)
(“The principle purposes to be answered by Union are
these—The common defence of the members—the preservation of the public peace as well against internal convulsions as external attacks”). But because the Founders
understood that they could not foresee the myriad potential threats to national security that might later arise,
they chose to create a Federal Government that necessarily possesses sufficient power to handle any threat to the
security of the Nation. The power to protect the Nation
“ought to exist without limitation . . . [b]ecause it is
impossible to foresee or define the extent and variety of
national exigencies, or the correspondent extent & variety of the means which may be necessary to satisfy
them. The circumstances that endanger the safety of
nations are infinite; and for this reason no constitutional shackles can wisely be imposed on the power to
which the care of it is committed.” Id., at 147.
See also The Federalist Nos. 34 and 41.
The Founders intended that the President have primary
responsibility—along with the necessary power—to protect the national security and to conduct the Nation’s
foreign relations. They did so principally because the structural advantages of a unitary Executive are essential in
these domains. “Energy in the executive is a leading character in the definition of good government. It is essential to

Cite as: 542 U. S. ____ (2004)

3

THOMAS, J., dissenting

the protection of the community against foreign attacks.”
The Federalist No. 70, p. 471 (A. Hamilton). The principle
“ingredien[t]” for “energy in the executive” is “unity.” Id., at
472. This is because “[d]ecision, activity, secrecy, and dispatch will generally characterise the proceedings of one
man, in a much more eminent degree, than the proceedings
of any greater number.” Ibid.
These structural advantages are most important in the
national-security and foreign-affairs contexts. “Of all the
cares or concerns of government, the direction of war most
peculiarly demands those qualities which distinguish the
exercise of power by a single hand.” The Federalist No.
74, p. 500 (A. Hamilton). Also for these reasons, John
Marshall explained that “[t]he President is the sole organ
of the nation in its external relations, and its sole representative with foreign nations.” 10 Annals of Cong. 613
(1800); see id., at 613–614. To this end, the Constitution
vests in the President “[t]he executive Power,” Art. II, §1,
provides that he “shall be Commander in Chief of the”
armed forces, §2, and places in him the power to recognize
foreign governments, §3.
This Court has long recognized these features and has
accordingly held that the President has constitutional
authority to protect the national security and that this
authority carries with it broad discretion.
“If a war be made by invasion of a foreign nation, the
President is not only authorized but bound to resist
force by force. He does not initiate the war, but is
bound to accept the challenge without waiting for any
special legislative authority. . . . Whether the President in fulfilling his duties, as Commander in-chief, in
suppressing an insurrection, has met with such armed
hostile resistance . . . is a question to be decided by
him.” Prize Cases, 2 Black 635, 668, 670 (1863).
The Court has acknowledged that the President has the
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authority to “employ [the Nation’s Armed Forces] in the
manner he may deem most effectual to harass and conquer and subdue the enemy.” Fleming v. Page, 9 How.
603, 615 (1850). With respect to foreign affairs as well,
the Court has recognized the President’s independent
authority and need to be free from interference. See, e.g.,
United States v. Curtiss-Wright Export Corp., 299 U. S.
304, 320 (1936) (explaining that the President “has his
confidential sources of information. He has his agents in
the form of diplomatic, consular and other officials. Secrecy in respect of information gathered by them may be
highly necessary, and the premature disclosure of it productive of harmful results”); Chicago & Southern Air
Lines, Inc. v. Waterman S. S. Corp., 333 U. S. 103, 111
(1948).
Congress, to be sure, has a substantial and essential
role in both foreign affairs and national security. But it is
crucial to recognize that judicial interference in these
domains destroys the purpose of vesting primary responsibility in a unitary Executive. I cannot improve on Justice Jackson’s words, speaking for the Court:
“The President, both as Commander-in-Chief and as
the Nation’s organ for foreign affairs, has available intelligence services whose reports are not and ought
not to be published to the world. It would be intolerable that courts, without the relevant information,
should review and perhaps nullify actions of the Executive taken on information properly held secret.
Nor can courts sit in camera in order to be taken into
executive confidences. But even if courts could require full disclosure, the very nature of executive decisions as to foreign policy is political, not judicial.
Such decisions are wholly confided by our Constitution to the political departments of the government,
Executive and Legislative. They are delicate, com-

Cite as: 542 U. S. ____ (2004)

5

THOMAS, J., dissenting

plex, and involve large elements of prophecy. They
are and should be undertaken only by those directly
responsible to the people whose welfare they advance
or imperil. They are decisions of a kind for which the
Judiciary has neither aptitude, facilities nor responsibility and which has long been held to belong in the
domain of political power not subject to judicial intrusion or inquiry.” Ibid.
Several points, made forcefully by Justice Jackson, are
worth emphasizing. First, with respect to certain decisions relating to national security and foreign affairs, the
courts simply lack the relevant information and expertise
to second-guess determinations made by the President
based on information properly withheld. Second, even if
the courts could compel the Executive to produce the
necessary information, such decisions are simply not
amenable to judicial determination because “[t]hey are
delicate, complex, and involve large elements of prophecy.”
Ibid. Third, the Court in Chicago & Southern Air Lines
and elsewhere has correctly recognized the primacy of the
political branches in the foreign-affairs and nationalsecurity contexts.
For these institutional reasons and because “Congress
cannot anticipate and legislate with regard to every possible action the President may find it necessary to take or
every possible situation in which he might act,” it should
come as no surprise that “[s]uch failure of Congress . . .
does not, ‘especially . . . in the areas of foreign policy and
national security,’ imply ‘congressional disapproval’ of
action taken by the Executive.” Dames & Moore v. Regan,
453 U. S. 654, 678 (1981) (quoting Agee, 453 U. S., at 291).
Rather, in these domains, the fact that Congress has
provided the President with broad authorities does not
imply—and the Judicial Branch should not infer—that
Congress intended to deprive him of particular powers not
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specifically enumerated. See Dames & Moore, 453 U. S.,
at 678. As far as the courts are concerned, “the enactment
of legislation closely related to the question of the President’s authority in a particular case which evinces legislative intent to accord the President broad discretion may be
considered to ‘invite’ ‘measures on independent presidential responsibility.’ ” Ibid. (quoting Youngstown, 343 U. S.,
at 637 (Jackson, J., concurring)).
Finally, and again for the same reasons, where “the
President acts pursuant to an express or implied authorization from Congress, he exercises not only his powers but
also those delegated by Congress[, and i]n such a case the
executive action ‘would be supported by the strongest of
presumptions and the widest latitude of judicial interpretation, and the burden of persuasion would rest heavily
upon any who might attack it.’ ” Dames & Moore, supra,
at 668 (quoting Youngstown, supra, at 637 (Jackson, J.,
concurring)). That is why the Court has explained, in a
case analogous to this one, that “the detention[,] ordered
by the President in the declared exercise of his powers as
Commander in Chief of the Army in time of war and of
grave public danger[, is] not to be set aside by the courts
without the clear conviction that [it is] in conflict with the
Constitution or laws of Congress constitutionally enacted.”
Ex parte Quirin, 317 U. S. 1, 25 (1942). See also Ex parte
Milligan, 4 Wall. 2, 133 (1866) (Chase, C. J., concurring in
judgment) (stating that a sentence imposed by a military
commission “must not be set aside except upon the clearest conviction that it cannot be reconciled with the Constitution and the constitutional legislation of Congress”).
This deference extends to the President’s determination of
all the factual predicates necessary to conclude that a
given action is appropriate. See Quirin, supra, at 25 (“We
are not here concerned with any question of the guilt or
innocence of petitioners”). See also Hirabayashi v. United
States, 320 U. S. 81, 93 (1943); Prize Cases, 2 Black, at
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670; Martin v. Mott, 12 Wheat. 19, 29–30 (1827).
To be sure, the Court has at times held, in specific circumstances, that the military acted beyond its warmaking
authority. But these cases are distinguishable in important ways. In Ex parte Endo, 323 U. S. 283 (1944), the
Court held unlawful the detention of an admittedly lawabiding and loyal American of Japanese ancestry. It did
so because the Government’s asserted reason for the detention had nothing to do with the congressional and
executive authorities upon which the Government relied.
Those authorities permitted detention for the purpose of
preventing espionage and sabotage and thus could not be
pressed into service for detaining a loyal citizen. See id.,
at 301–302. Further, the Court “stress[ed] the silence . . .
of the [relevant] Act and the Executive Orders.” Id., at 301
(emphasis added); see also id., at 301–304. The Court
sensibly held that the Government could not detain a loyal
citizen pursuant to executive and congressional authorities that could not conceivably be implicated given the
Government’s factual allegations. And in Youngstown,
Justice Jackson emphasized that “Congress ha[d] not left
seizure of private property an open field but ha[d] covered
it by three statutory policies inconsistent with th[e] seizure.” 343 U. S., at 639 (concurring opinion). See also
Milligan, supra, at 134 (Chase, C. J., concurring in judgment) (noting that the Government failed to comply with
statute directly on point).
I acknowledge that the question whether Hamdi’s executive detention is lawful is a question properly resolved
by the Judicial Branch, though the question comes to the
Court with the strongest presumptions in favor of the
Government. The plurality agrees that Hamdi’s detention
is lawful if he is an enemy combatant. But the question
whether Hamdi is actually an enemy combatant is “of a
kind for which the Judiciary has neither aptitude, facilities nor responsibility and which has long been held to
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belong in the domain of political power not subject to
judicial intrusion or inquiry.” Chicago & Southern Air
Lines, 333 U. S., at 111. That is, although it is appropriate for the Court to determine the judicial question
whether the President has the asserted authority, see, e.g.,
Ex parte Endo, supra, we lack the information and expertise to question whether Hamdi is actually an enemy
combatant, a question the resolution of which is committed to other branches.1 In the words of then-Judge Scalia:
“In Old Testament days, when judges ruled the people
of Israel and led them into battle, a court professing
the belief that it could order a halt to a military operation in foreign lands might not have been a startling
phenomenon. But in modern times, and in a country
where such governmental functions have been committed to elected delegates of the people, such an assertion of jurisdiction is extraordinary. The [C]ourt’s
decision today reflects a willingness to extend judicial
power into areas where we do not know, and have no
way of finding out, what serious harm we may be doing.” Ramirez de Arellano v. Weinberger, 745 F. 2d
1500, 1550–1551 (CADC 1984) (en banc) (dissenting
opinion) (footnote omitted).
See also id., at 1551, n. 1 (noting that “[e]ven the ancient
Israelites eventually realized the shortcomings of judicial
commanders-in-chief”). The decision whether someone is
an enemy combatant is, no doubt, “delicate, complex, and
involv[es] large elements of prophecy,” Chicago & South——————
1 Although I have emphasized national-security concerns, the President’s foreign-affairs responsibilities are also squarely implicated by
this case. The Government avers that Northern Alliance forces captured Hamdi, and the District Court demanded that the Government
turn over information relating to statements made by members of the
Northern Alliance. See 316 F. 3d 450, 462 (CA4 2003).
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ern Air Lines, supra, at 111, which, incidentally might in
part explain why “the Government has never provided any
court with the full criteria that it uses in classifying individuals as such,” ante, at 8. See also infra, at 18–20 (discussing other military decisions).
II
“The war power of the national government is ‘the power
to wage war successfully.’ ” Lichter v. United States, 334
U. S. 742, 767, n. 9 (1948) (quoting Hughes, War Powers
Under the Constitution, 42 A. B. A. Rep. 232, 238). It
follows that this power “is not limited to victories in the
field, but carries with it the inherent power to guard
against the immediate renewal of the conflict,” In re Yamashita, 327 U. S. 1, 12 (1946); see also Stewart v. Kahn,
11 Wall. 493, 507 (1871), and quite obviously includes the
ability to detain those (even United States citizens) who
fight against our troops or those of our allies, see, e.g.,
Quirin, 317 U. S., at 28–29, 30–31; id., at 37–39; Duncan
v. Kahanamoku, 327 U. S. 304, 313–314 (1946); W. Winthrop, Military Law and Precedents 788 (2d ed. 1920); W.
Whiting, War Powers Under the Constitution of the
United States 167 (43d ed. 1871); id., at 44–46 (noting
that Civil War “rebels” may be treated as foreign belligerents); see also ante, at 10–12.
Although the President very well may have inherent
authority to detain those arrayed against our troops, I
agree with the plurality that we need not decide that
question because Congress has authorized the President to
do so. See ante, at 9. The Authorization for Use of Military Force (AUMF), 115 Stat. 224, authorizes the President to “use all necessary and appropriate force against
those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist
attacks” of September 11, 2001. Indeed, the Court has
previously concluded that language materially identical to
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the AUMF authorizes the Executive to “make the ordinary
use of the soldiers . . . ; that he may kill persons who resist
and, of course, that he may use the milder measure of
seizing [and detaining] the bodies of those whom he considers to stand in the way of restoring peace.” Moyer v.
Peabody, 212 U. S. 78, 84 (1909).
The plurality, however, qualifies its recognition of the
President’s authority to detain enemy combatants in the
war on terrorism in ways that are at odds with our precedent. Thus, the plurality relies primarily on Article 118 of
the Geneva Convention (III) Relative to the Treatment of
Prisoners of War, Aug. 12, 1949, [1955] 6 U. S. T. 3406,
T. I. A. S. No. 3364, for the proposition that “[i]t is a
clearly established principle of the law of war that detention may last no longer than active hostilities.” Ante, at
12–13. It then appears to limit the President’s authority
to detain by requiring that the record establis[h] that
United States troops are still involved in active combat in
Afghanistan because, in that case, detention would be
“part of the exercise of ‘necessary and appropriate force.’ ”
Ante, at 14. But I do not believe that we may diminish the
Federal Government’s war powers by reference to a treaty
and certainly not to a treaty that does not apply. See n. 6,
infra. Further, we are bound by the political branches’
determination that the United States is at war. See, e.g.,
Ludecke v. Watkins, 335 U. S. 160, 167–170 (1948); Prize
Cases, 2 Black, at 670; Mott, 12 Wheat., at 30. And, in any
case, the power to detain does not end with the cessation of
formal hostilities. See, e.g., Madsen v. Kinsella, 343 U. S.
341, 360 (1952); Johnson v. Eisentrager, 339 U. S. 763, 786
(1950); cf. Moyer, supra, at 85.
Accordingly, the President’s action here is “supported by
the strongest of presumptions and the widest latitude of
judicial interpretation.” Dames & Moore, 453 U. S., at 668
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(internal quotation marks omitted).2 The question becomes whether the Federal Government (rather than the
President acting alone) has power to detain Hamdi as an
enemy combatant. More precisely, we must determine
whether the Government may detain Hamdi given the
procedures that were used.
III
I agree with the plurality that the Federal Government
has power to detain those that the Executive Branch
determines to be enemy combatants. See ante, at 10. But
I do not think that the plurality has adequately explained
the breadth of the President’s authority to detain enemy
combatants, an authority that includes making virtually
conclusive factual findings. In my view, the structural
considerations discussed above, as recognized in our
precedent, demonstrate that we lack the capacity and
responsibility to second-guess this determination.
This makes complete sense once the process that is due
Hamdi is made clear. As an initial matter, it is possible
that the Due Process Clause requires only “that our Government must proceed according to the ‘law of the land’—
that is, according to written constitutional and statutory
provisions.” In re Winship, 397 U. S. 358, 382 (1970)
(Black, J., dissenting). I need not go this far today because
the Court has already explained the nature of due process in
this context.
In a case strikingly similar to this one, the Court addressed a Governor’s authority to detain for an extended
——————
2 It could be argued that the habeas statutes are evidence of congressional intent that enemy combatants are entitled to challenge the
factual basis for the Government’s determination. See, e.g., 28 U. S. C.
§§2243, 2246. But factual development is needed only to the extent
necessary to resolve the legal challenge to the detention. See, e.g.,
Walker v. Johnston, 312 U. S. 275, 284 (1941).
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period a person the executive believed to be responsible, in
part, for a local insurrection. Justice Holmes wrote for a
unanimous Court:
“When it comes to a decision by the head of the State
upon a matter involving its life, the ordinary rights of
individuals must yield to what he deems the necessities of the moment. Public danger warrants the substitution of executive process for judicial process. This
was admitted with regard to killing men in the actual
clash of arms, and we think it obvious, although it
was disputed, that the same is true of temporary detention to prevent apprehended harm.” Moyer, 212
U. S., at 85 (citation omitted; emphasis added).
The Court answered Moyer’s claim that he had been denied due process by emphasizing that
“it is familiar that what is due process of law depends
on circumstances. It varies with the subject-matter
and the necessities of the situation. Thus summary
proceedings suffice for taxes, and executive decisions
for exclusion from the country. . . . Such arrests are
not necessarily for punishment, but are by way of precaution to prevent the exercise of hostile power.” Id.,
at 84–85 (citations omitted).
In this context, due process requires nothing more than a
good-faith executive determination.3 To be clear: The
Court has held that an executive, acting pursuant to statutory and constitutional authority may, consistent with the
Due Process Clause, unilaterally decide to detain an individual if the executive deems this necessary for the public
——————
3 Indeed, it is not even clear that the Court required good faith. See
Moyer, 212 U. S., at 85 (“It is not alleged that [the Governor’s] judgment was not honest, if that be material, or that [Moyer] was detained
after fears of the insurrection were at an end”).
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safety even if he is mistaken.
Moyer is not an exceptional case. In Luther v. Borden, 7
How. 1 (1849), the Court discussed the President’s constitutional and statutory authority, in response to a request from
a state legislature or executive, “‘to call forth such number
of the militia of any other State or States, as may be applied
for, as he may judge sufficient to suppress [an] insurrection.’” Id., at 43 (quoting Act of Feb. 28, 1795). The Court
explained that courts could not review the President’s decision to recognize one of the competing legislatures or executives. See 7 How., at 43. If a court could second-guess this
determination, “it would become the duty of the court (provided it came to the conclusion that the President had decided incorrectly) to discharge those who were arrested or
detained by the troops in the service of the United States.”
Ibid. “If the judicial power extends so far,” the Court concluded, “the guarantee contained in the Constitution of the
United States [referring to Art. IV, §4] is a guarantee of
anarchy, and not of order.” Ibid. The Court clearly contemplated that the President had authority to detain as he
deemed necessary, and such detentions evidently comported
with the Due Process Clause as long as the President correctly decided to call forth the militia, a question the Court
said it could not review.
The Court also addressed the natural concern that placing
“this power in the President is dangerous to liberty, and
may be abused.” Id., at 44. The Court noted that “[a]ll
power may be abused if placed in unworthy hands,” and
explained that “it would be difficult . . . to point out any
other hands in which this power would be more safe, and at
the same time equally effectual.” Ibid. Putting that aside,
the Court emphasized that this power “is conferred upon
him by the Constitution and laws of the United States, and
must therefore be respected and enforced in its judicial
tribunals.” Ibid. Finally, the Court explained that if the
President abused this power “it would be in the power of
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Congress to apply the proper remedy. But the courts must
administer the law as they find it.” Id., at 45.
Almost 140 years later, in United States v. Salerno, 481
U. S. 739, 748 (1987), the Court explained that the Due
Process Clause “lays down [no] categorical imperative.”
The Court continued:
“We have repeatedly held that the Government’s
regulatory interest in community safety can, in appropriate circumstances, outweigh an individual’s liberty interest. For example, in times of war or insurrection, when society’s interest is at its peak, the
Government may detain individuals whom the Government believes to be dangerous.” Ibid.
The Court cited Ludecke v. Watkins, 335 U. S. 160 (1948),
for this latter proposition even though Ludecke actually
involved detention of enemy aliens. See also Selective
Draft Law Cases, 245 U. S. 366 (1918); Jacobson v. Massachusetts, 197 U. S. 11, 27–29 (1905) (upholding legislated
mass vaccinations and approving of forced quarantines of
Americans even if they show no signs of illness); cf. Kansas v. Hendricks, 521 U. S. 346 (1997); Juragua Iron Co. v.
United States, 212 U. S. 297 (1909).
The Government’s asserted authority to detain an individual that the President has determined to be an enemy
combatant, at least while hostilities continue, comports
with the Due Process Clause. As these cases also show,
the Executive’s decision that a detention is necessary to
protect the public need not and should not be subjected to
judicial second-guessing. Indeed, at least in the context of
enemy-combatant determinations, this would defeat the
unity, secrecy, and dispatch that the Founders believed to
be so important to the warmaking function. See Part I,
supra.
I therefore cannot agree with JUSTICE SCALIA’s conclusion that the Government must choose between using
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standard criminal processes and suspending the writ. See
ante, at 26 (dissenting opinion). JUSTICE SCALIA relies
heavily upon Ex parte Milligan, 4 Wall. 2 (1866), see ante,
at 14–16, 17–20, and three cases decided by New York
state courts in the wake of the War of 1812, see ante, at
13–14. I admit that Milligan supports his position. But
because the Executive Branch there, unlike here, did not
follow a specific statutory mechanism provided by Congress, the Court did not need to reach the broader question of Congress’ power, and its discussion on this point
was arguably dicta, see 4 Wall., at 122, as four Justices
believed, see id., at 132, 134–136 (Chase, C. J., joined by
Wayne, Swayne, and Miller, JJ., concurring in judgment).
More importantly, the Court referred frequently and
pervasively to the criminal nature of the proceedings
instituted against Milligan. In fact, this feature serves to
distinguish the state cases as well. See In re Stacy, 10
Johns. *328, *334 (N. Y. 1813) (“A military commander is
here assuming criminal jurisdiction over a private citizen”
(emphasis added)); Smith v. Shaw, 12 Johns. *257, *265
(N. Y. 1815) (Shaw “might be amenable to the civil
authority for treason; but could not be punished, under
martial law, as a spy” (emphasis added)); M’Connell v.
Hampton, 12 Johns. *234 (N. Y. 1815) (same for treason).
Although I do acknowledge that the reasoning of these
cases might apply beyond criminal punishment, the punishment-nonpunishment distinction harmonizes all of the
precedent. And, subsequent cases have at least implicitly
distinguished Milligan in just this way. See, e.g., Moyer,
212 U. S., at 84–85 (“Such arrests are not necessarily for
punishment, but are by way of precaution”). Finally,
Quirin overruled Milligan to the extent that those cases
are inconsistent. See Quirin, 317 U. S., at 45 (limiting
Milligan to its facts). Because the Government does not
detain Hamdi in order to punish him, as the plurality
acknowledges, see ante, at 10–11, Milligan and the New
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York cases do not control.
JUSTICE SCALIA also finds support in a letter Thomas
Jefferson wrote to James Madison. See ante, at 12. I
agree that this provides some evidence for his position.
But I think this plainly insufficient to rebut the authorities upon which I have relied. In any event, I do not believe that JUSTICE SCALIA’s evidence leads to the necessary “clear conviction that [the detention is] in conflict
with the Constitution or laws of Congress constitutionally
enacted,” Quirin, supra, at 25, to justify nullifying the
President’s wartime action.
Finally, JUSTICE SCALIA’s position raises an additional
concern. JUSTICE SCALIA apparently does not disagree
that the Federal Government has all power necessary to
protect the Nation. If criminal processes do not suffice,
however, JUSTICE SCALIA would require Congress to suspend the writ. See ante, at 26. But the fact that the writ
may not be suspended “unless when in Cases of Rebellion
or Invasion the public Safety may require it,” Art. I, §9, cl.
2, poses two related problems. First, this condition might
not obtain here or during many other emergencies during
which this detention authority might be necessary. Congress would then have to choose between acting unconstitutionally4 and depriving the President of the tools he
needs to protect the Nation. Second, I do not see how
suspension would make constitutional otherwise unconstitutional detentions ordered by the President. It simply
removes a remedy. JUSTICE SCALIA’s position might therefore require one or both of the political branches to act
unconstitutionally in order to protect the Nation. But the
power to protect the Nation must be the power to do so
lawfully.
——————
4 I agree with JUSTICE SCALIA that this Court could not review Congress’ decision to suspend the writ. See ante, at 26.
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Accordingly, I conclude that the Government’s detention
of Hamdi as an enemy combatant does not violate the
Constitution. By detaining Hamdi, the President, in the
prosecution of a war and authorized by Congress, has
acted well within his authority. Hamdi thereby received
all the process to which he was due under the circumstances. I therefore believe that this is no occasion to
balance the competing interests, as the plurality unconvincingly attempts to do.
IV
Although I do not agree with the plurality that the
balancing approach of Mathews v. Eldridge, 424 U. S. 319
(1976), is the appropriate analytical tool with which to
analyze this case,5 I cannot help but explain that the
plurality misapplies its chosen framework, one that if
applied correctly would probably lead to the result I have
reached. The plurality devotes two paragraphs to its
discussion of the Government’s interest, though much of
those two paragraphs explain why the Government’s
concerns are misplaced. See ante, at 24–25. But: “It is
‘obvious and unarguable’ that no governmental interest is
more compelling than the security of the Nation.” Agee,
453 U. S., at 307 (quoting Aptheker, 378 U. S., at 509). In
Moyer, the Court recognized the paramount importance of
the Governor’s interest in the tranquility of a Colorado
town. At issue here is the far more significant interest of
the security of the Nation. The Government seeks to
further that interest by detaining an enemy soldier not
only to prevent him from rejoining the ongoing fight.
Rather, as the Government explains, detention can serve
to gather critical intelligence regarding the intentions and
capabilities of our adversaries, a function that the Gov——————
5 Evidently, neither do the parties, who do not cite Mathews even
once.
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ernment avers has become all the more important in the
war on terrorism. See Brief for Respondents 15; App. 347–
351.
Additional process, the Government explains, will destroy the intelligence gathering function. Brief for Respondents 43–45. It also does seem quite likely that,
under the process envisioned by the plurality, various
military officials will have to take time to litigate this
matter. And though the plurality does not say so, a
meaningful ability to challenge the Government’s factual
allegations will probably require the Government to divulge highly classified information to the purported enemy
combatant, who might then upon release return to the
fight armed with our most closely held secrets.
The plurality manages to avoid these problems by discounting or entirely ignoring them. After spending a few
sentences putatively describing the Government’s interests, the plurality simply assures the Government that the
alleged burdens “are properly taken into account in our
due process analysis.” Ante, at 25. The plurality also
announces that “the risk of erroneous deprivation of a
detainee’s liberty interest is unacceptably high under the
Government’s proposed rule.” Ante, at 26 (internal quotation marks omitted). But there is no particular reason to
believe that the federal courts have the relevant information and expertise to make this judgment. And for the
reasons discussed in Part I, supra, there is every reason to
think that courts cannot and should not make these
decisions.
The plurality next opines that “[w]e think it unlikely
that this basic process will have the dire impact on the
central functions of warmaking that the Government
forecasts.” Ante, at 27. Apparently by limiting hearings
“to the alleged combatant’s acts,” such hearings “meddl[e]
little, if at all, in the strategy or conduct of war.” Ante, at
28. Of course, the meaning of the combatant’s acts may
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become clear only after quite invasive and extensive inquiry. And again, the federal courts are simply not situated to make these judgments.
Ultimately, the plurality’s dismissive treatment of the
Government’s asserted interests arises from its apparent
belief that enemy-combatant determinations are not part
of “the actual prosecution of a war,” ibid., or one of the
“central functions of warmaking,” ante, at 27. This seems
wrong: Taking and holding enemy combatants is a quintessential aspect of the prosecution of war. See, e.g., ante,
at 10–11; Quirin, 317 U. S., at 28. Moreover, this highlights serious difficulties in applying the plurality’s balancing approach here. First, in the war context, we know
neither the strength of the Government’s interests nor the
costs of imposing additional process.
Second, it is at least difficult to explain why the result
should be different for other military operations that the
plurality would ostensibly recognize as “central functions
of warmaking.” As the plurality recounts:
“Parties whose rights are to be affected are entitled to
be heard; and in order that they may enjoy that right
they must first be notified. It is equally fundamental
that the right to notice and an opportunity to be heard
must be granted at a meaningful time and in a
meaningful manner.” Ante, at 26 (internal quotation
marks omitted).
See also ibid. (“notice” of the Government’s factual assertions and “a fair opportunity to rebut [those] assertions
before a neutral decisionmaker” are essential elements of
due process). Because a decision to bomb a particular
target might extinguish life interests, the plurality’s analysis seems to require notice to potential targets. To take one
more example, in November 2002, a Central Intelligence
Agency (CIA) Predator drone fired a Hellfire missile at a
vehicle in Yemen carrying an al Qaeda leader, a citizen of
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the United States, and four others. See Priest, CIA Killed
U. S. Citizen In Yemen Missile Strike, Washington Post,
Nov. 8, 2002, p. A1. It is not clear whether the CIA knew
that an American was in the vehicle. But the plurality’s
due process would seem to require notice and opportunity
to respond here as well. Cf. Tennessee v. Garner, 471 U. S.
1 (1985). I offer these examples not because I think the
plurality would demand additional process in these situations but because it clearly would not. The result here
should be the same.
I realize that many military operations are, in some
sense, necessary. But many, if not most, are merely expedient, and I see no principled distinction between the
military operation the plurality condemns today (the
holding of an enemy combatant based on the process given
Hamdi) from a variety of other military operations. In
truth, I doubt that there is any sensible, bright-line distinction. It could be argued that bombings and missile
strikes are an inherent part of war, and as long as our
forces do not violate the laws of war, it is of no constitutional moment that civilians might be killed. But this
does not serve to distinguish this case because it is also
consistent with the laws of war to detain enemy combatants exactly as the Government has detained Hamdi.6
This, in fact, bolsters my argument in Part III to the
extent that the laws of war show that the power to detain
is part of a sovereign’s war powers.
Undeniably, Hamdi has been deprived of a serious
interest, one actually protected by the Due Process Clause.
Against this, however, is the Government’s overriding
interest in protecting the Nation. If a deprivation of lib——————
6 Hamdi’s detention comports with the laws of war, including the
Geneva Convention (III) Relative to the Treatment of Prisoners of War,
Aug. 12, 1949, [1955] 6 U. S. T. 3406, T. I. A. S. No. 3364. See Brief for
Respondents 22–24.

Cite as: 542 U. S. ____ (2004)

21

THOMAS, J., dissenting

erty can be justified by the need to protect a town, the
protection of the Nation, a fortiori, justifies it.
I acknowledge that under the plurality’s approach, it
might, at times, be appropriate to give detainees access to
counsel and notice of the factual basis for the Government’s determination. See ante, at 25–27. But properly
accounting for the Government’s interests also requires
concluding that access to counsel and to the factual basis
would not always be warranted. Though common sense
suffices, the Government thoroughly explains that counsel
would often destroy the intelligence gathering function.
See Brief for Respondents 42–43. See also App. 347–351
(affidavit of Col. D. Woolfolk). Equally obvious is the
Government’s interest in not fighting the war in its own
courts, see, e.g., Johnson v. Eisentrager, 339 U. S., at 779,
and protecting classified information, see, e.g., Department
of Navy v. Egan, 484 U. S. 518, 527 (1988) (President’s
“authority to classify and control access to information
bearing on national security and to determine” who gets
access “flows primarily from [the Commander-in-Chief
Clause] and exists quite apart from any explicit congressional grant”); Agee, 453 U. S., at 307 (upholding revocation
of former CIA employee’s passport in large part by reference
to the Government’s need “to protect the secrecy of [its]
foreign intelligence operations”).7

——————
7 These observations cast still more doubt on the appropriateness and
usefulness of Mathews v. Eldridge, 424 U. S. 319 (1976), in this context.
It is, for example, difficult to see how the plurality can insist that
Hamdi unquestionably has the right to access to counsel in connection
with the proceedings on remand, when new information could become
available to the Government showing that such access would pose a
grave risk to national security. In that event, would the Government
need to hold a hearing before depriving Hamdi of his newly acquired
right to counsel even if that hearing would itself pose a grave threat?
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*
*
*
For these reasons, I would affirm the judgment of the
Court of Appeals.
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al Qaeda terrorist attacks, the President sent Armed Forces into Afghanistan to wage a military campaign against al Qaeda and the
Taliban regime that had supported it. Petitioners, 2 Australians and
12 Kuwaitis captured abroad during the hostilities, are being held in
military custody at the Guantanamo Bay, Cuba, Naval Base, which
the United States occupies under a lease and treaty recognizing
Cuba’s ultimate sovereignty, but giving this country complete jurisdiction and control for so long as it does not abandon the leased areas. Petitioners filed suits under federal law challenging the legality
of their detention, alleging that they had never been combatants
against the United States or engaged in terrorist acts, and that they
have never been charged with wrongdoing, permitted to consult
counsel, or provided access to courts or other tribunals. The District
Court construed the suits as habeas petitions and dismissed them for
want of jurisdiction, holding that, under Johnson v. Eisentrager, 339
U. S. 763, aliens detained outside United States sovereign territory may
not invoke habeas relief. The Court of Appeals affirmed.
Held: United States courts have jurisdiction to consider challenges to
the legality of the detention of foreign nationals captured abroad in
——————
* Together with No. 03–343, Al Odah et al. v. United States et al., also
on certiorari to the same court.
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connection with hostilities and incarcerated at Guantanamo Bay.
Pp. 4–17.
(a) The District Court has jurisdiction to hear petitioners’ habeas
challenges under 28 U. S. C. §2241, which authorizes district courts,
“within their respective jurisdictions,” to entertain habeas applications
by persons claiming to be held “in custody in violation of the . . . laws
. . . of the United States,” §§2241(a), (c)(3). Such jurisdiction extends
to aliens held in a territory over which the United States exercises
plenary and exclusive jurisdiction, but not “ultimate sovereignty.”
Pp. 4–16.
(1) The Court rejects respondents’ primary submission that these
cases are controlled by Eisentrager’s holding that a District Court
lacked authority to grant habeas relief to German citizens captured
by U. S. forces in China, tried and convicted of war crimes by an
American military commission headquartered in Nanking, and incarcerated in occupied Germany. Reversing a Court of Appeals judgment finding jurisdiction, the Eisentrager Court found six critical
facts: The German prisoners were (a) enemy aliens who (b) had never
been or resided in the United States, (c) were captured outside U. S.
territory and there held in military custody, (d) were there tried and
convicted by the military (e) for offenses committed there, and (f)
were imprisoned there at all times. 339 U. S., at 777. Petitioners
here differ from the Eisentrager detainees in important respects:
They are not nationals of countries at war with the United States,
and they deny that they have engaged in or plotted acts of aggression
against this country; they have never been afforded access to any tribunal, much less charged with and convicted of wrongdoing; and for
more than two years they have been imprisoned in territory over
which the United States exercises exclusive jurisdiction and control.
The Eisentrager Court also made clear that all six of the noted critical facts were relevant only to the question of the prisoners’ constitutional entitlement to habeas review. Ibid. The Court’s only statement on their statutory entitlement was a passing reference to its
absence. Id., at 768. This cursory treatment is explained by the
Court’s then-recent decision in Ahrens v. Clark, 335 U. S. 188, in which
it held that the District Court for the District of Columbia lacked jurisdiction to entertain the habeas claims of aliens detained at Ellis Island
because the habeas statute’s phrase “within their respective jurisdictions” required the petitioners’ presence within the court’s territorial jurisdiction, id., at 192. However, the Court later held, in Braden v.
30th Judicial Circuit Court of Ky., 410 U. S. 484, 494–495, that such
presence is not “an invariable prerequisite” to the exercise of §2241
jurisdiction because habeas acts upon the person holding the prisoner, not the prisoner himself, so that the court acts “within [its] re-
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spective jurisdiction” if the custodian can be reached by service of
process. Because Braden overruled the statutory predicate to Eisentrager’s holding, Eisentrager does not preclude the exercise of §2241
jurisdiction over petitioners’ claims. Pp. 6–11.
(2) Also rejected is respondents’ contention that §2241 is limited
by the principle that legislation is presumed not to have extraterritorial application unless Congress clearly manifests such an intent,
EEOC v. Arabian American Oil Co., 499 U. S. 244, 248. That presumption has no application to the operation of the habeas statute with respect to persons detained within “the [United States’] territorial jurisdiction.” Foley Bros., Inc. v. Filardo, 336 U. S. 281, 285. By the express
terms of its agreements with Cuba, the United States exercises complete jurisdiction and control over the Guantanamo Base, and may continue to do so permanently if it chooses. Respondents concede that the
habeas statute would create federal-court jurisdiction over the claims of
an American citizen held at the base. Considering that §2241 draws no
distinction between Americans and aliens held in federal custody, there
is little reason to think that Congress intended the statute’s geographical coverage to vary depending on the detainee’s citizenship. Aliens
held at the base, like American citizens, are entitled to invoke the federal courts’ §2241 authority. Pp. 12–15.
(3) Petitioners contend that they are being held in federal custody in violation of United States laws, and the District Court’s jurisdiction over petitioners’ custodians is unquestioned, cf. Braden, 410
U. S., at 495. Section 2241 requires nothing more and therefore confers jurisdiction on the District Court. Pp. 15–16.
(b) The District Court also has jurisdiction to hear the Al Odah petitioners’ complaint invoking 28 U. S. C. §1331, the federal question
statute, and §1350, the Alien Tort Statute. The Court of Appeals,
again relying on Eisentrager, held that the District Court correctly
dismissed these claims for want of jurisdiction because the petitioners
lacked the privilege of litigation in U. S. courts. Nothing in Eisentrager
or any other of the Court’s cases categorically excludes aliens detained in military custody outside the United States from that privilege. United States courts have traditionally been open to nonresident aliens. Cf. Disconto Gesellschaft v. Umbreit, 208 U. S. 570, 578.
And indeed, §1350 explicitly confers the privilege of suing for an actionable “tort . . . committed in violation of the law of nations or a
treaty of the United States” on aliens alone. The fact that petitioners
are being held in military custody is immaterial. Pp. 16–17.
(c) Whether and what further proceedings may become necessary
after respondents respond to the merits of petitioners’ claims are not
here addressed. P. 17.
321 F. 3d 1134, reversed and remanded.
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STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
SOUTER, GINSBURG, and BREYER, JJ., joined. KENNEDY, J., filed an
opinion concurring in the judgment. SCALIA, J., filed a dissenting
opinion, in which REHNQUIST, C. J., and THOMAS, J., joined.
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SHAFIQ RASUL, ET AL., PETITIONERS
03–334
v.
GEORGE W. BUSH, PRESIDENT OF THE UNITED
STATES, ET AL.
FAWZI KHALID ABDULLAH FAHAD AL ODAH, ET AL.,
PETITIONERS
03–343
v.
UNITED STATES ET AL.
ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[June 28, 2004]

JUSTICE STEVENS delivered the opinion of the Court.
These two cases present the narrow but important
question whether United States courts lack jurisdiction to
consider challenges to the legality of the detention of
foreign nationals captured abroad in connection with
hostilities and incarcerated at the Guantanamo Bay Naval
Base, Cuba.
I
On September 11, 2001, agents of the al Qaeda terrorist
network hijacked four commercial airliners and used them
as missiles to attack American targets. While one of the
four attacks was foiled by the heroism of the plane’s passengers, the other three killed approximately 3,000 inno-
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cent civilians, destroyed hundreds of millions of dollars of
property, and severely damaged the U. S. economy. In
response to the attacks, Congress passed a joint resolution
authorizing the President to use “all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or
aided the terrorist attacks . . . or harbored such organizations or persons.” Authorization for Use of Military Force,
Pub. L. 107–40, §§1–2, 115 Stat. 224. Acting pursuant to
that authorization, the President sent U. S. Armed Forces
into Afghanistan to wage a military campaign against al
Qaeda and the Taliban regime that had supported it.
Petitioners in these cases are 2 Australian citizens and
12 Kuwaiti citizens who were captured abroad during
hostilities between the United States and the Taliban.1
Since early 2002, the U. S. military has held them—along
with, according to the Government’s estimate, approximately 640 other non-Americans captured abroad—at the
Naval Base at Guantanamo Bay. Brief for United States
6. The United States occupies the Base, which comprises
45 square miles of land and water along the southeast
coast of Cuba, pursuant to a 1903 Lease Agreement executed with the newly independent Republic of Cuba in the
aftermath of the Spanish-American War. Under the
Agreement, “the United States recognizes the continuance
of the ultimate sovereignty of the Republic of Cuba over
the [leased areas],” while “the Republic of Cuba consents
that during the period of the occupation by the United
States . . . the United States shall exercise complete jurisdiction and control over and within said areas.”2 In 1934,
——————
1 When we granted certiorari, the petitioners also included two British citizens, Shafiq Rasul and Asif Iqbal. These petitioners have since
been released from custody.
2 Lease of Lands for Coaling and Naval Stations, Feb. 23, 1903, U. S.Cuba, Art. III, T. S. No. 418 (hereinafter 1903 Lease Agreement). A
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the parties entered into a treaty providing that, absent an
agreement to modify or abrogate the lease, the lease would
remain in effect “[s]o long as the United States of America
shall not abandon the . . . naval station of Guantanamo.”3
In 2002, petitioners, through relatives acting as their
next friends, filed various actions in the U. S. District
Court for the District of Columbia challenging the legality
of their detention at the Base. All alleged that none of the
petitioners has ever been a combatant against the United
States or has ever engaged in any terrorist acts.4 They
also alleged that none has been charged with any wrongdoing, permitted to consult with counsel, or provided
access to the courts or any other tribunal. App. 29, 77,
108.5
The two Australians, Mamdouh Habib and David Hicks,
each filed a petition for writ of habeas corpus, seeking
release from custody, access to counsel, freedom from
interrogations, and other relief. Id., at 98–99, 124–126.
——————
supplemental lease agreement, executed in July 1903, obligates the
United States to pay an annual rent in the amount of “two thousand
dollars, in gold coin of the United States” and to maintain “permanent
fences” around the base. Lease of Certain Areas for Naval or Coaling
Stations, July 2, 1903, U. S.-Cuba, Arts. I–II, T. S. No. 426.
3 Treaty Defining Relations with Cuba, May 29, 1934, U. S.-Cuba,
Art. III, 48 Stat. 1683, T. S. No. 866 (hereinafter 1934 Treaty).
4 Relatives of the Kuwaiti detainees allege that the detainees were
taken captive “by local villagers seeking promised bounties or other
financial rewards” while they were providing humanitarian aid in
Afghanistan and Pakistan, and were subsequently turned over to U. S.
custody. App. 24–25. The Australian David Hicks was allegedly
captured in Afghanistan by the Northern Alliance, a coalition of Afghan
groups opposed to the Taliban, before he was turned over to the United
States. Id., at 84. The Australian Mamdouh Habib was allegedly
arrested in Pakistan by Pakistani authorities and turned over to
Egyptian authorities, who in turn transferred him to U. S. custody. Id.,
at 110–111.
5 David Hicks has since been permitted to meet with counsel. Brief
for United States 9.
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Fawzi Khalid Abdullah Fahad Al Odah and the 11 other
Kuwaiti detainees filed a complaint seeking to be informed
of the charges against them, to be allowed to meet with
their families and with counsel, and to have access to the
courts or some other impartial tribunal. Id., at 34. They
claimed that denial of these rights violates the Constitution, international law, and treaties of the United States.
Invoking the court’s jurisdiction under 28 U. S. C. §§1331
and 1350, among other statutory bases, they asserted
causes of action under the Administrative Procedure Act,
5 U. S. C. §§555, 702, 706; the Alien Tort Statute, 28
U. S. C. §1350; and the general federal habeas corpus
statute, §§2241–2243. App. 19.
Construing all three actions as petitions for writs of
habeas corpus, the District Court dismissed them for want
of jurisdiction. The court held, in reliance on our opinion
in Johnson v. Eisentrager, 339 U. S. 763 (1950), that “aliens
detained outside the sovereign territory of the United States
[may not] invok[e] a petition for a writ of habeas corpus.”
215 F. Supp. 2d 55, 68 (DC 2002). The Court of Appeals
affirmed. Reading Eisentrager to hold that “‘the privilege of
litigation’ does not extend to aliens in military custody who
have no presence in ‘any territory over which the United
States is sovereign,’” 321 F. 3d 1134, 1144 (CADC 2003)
(quoting Eisentrager, 339 U. S., at 777–778), it held that the
District Court lacked jurisdiction over petitioners’ habeas
actions, as well as their remaining federal statutory claims
that do not sound in habeas. We granted certiorari, 540
U. S. 1003 (2003), and now reverse.
II
Congress has granted federal district courts, “within
their respective jurisdictions,” the authority to hear applications for habeas corpus by any person who claims to be
held “in custody in violation of the Constitution or laws or
treaties of the United States.” 28 U. S. C. §§2241(a), (c)(3).
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The statute traces its ancestry to the first grant of federal
court jurisdiction: Section 14 of the Judiciary Act of 1789
authorized federal courts to issue the writ of habeas corpus to prisoners “in custody, under or by colour of the
authority of the United States, or committed for trial
before some court of the same.” Act of Sept. 24, 1789, ch.
20, §14, 1 Stat. 82. In 1867, Congress extended the protections of the writ to “all cases where any person may be
restrained of his or her liberty in violation of the constitution, or of any treaty or law of the United States.” Act of
Feb. 5, 1867, ch. 28, 14 Stat. 385. See Felker v. Turpin, 518
U. S. 651, 659–660 (1996).
Habeas corpus is, however, “a writ antecedent to statute, . . . throwing its root deep into the genius of our common law.” Williams v. Kaiser, 323 U. S. 471, 484, n. 2
(1945) (internal quotation marks omitted). The writ appeared in English law several centuries ago, became “an
integral part of our common-law heritage” by the time the
Colonies achieved independence, Preiser v. Rodriguez, 411
U. S. 475, 485 (1973), and received explicit recognition in
the Constitution, which forbids suspension of “[t]he Privilege of the Writ of Habeas Corpus . . . unless when in
Cases of Rebellion or Invasion the public Safety may
require it,” Art. I, §9, cl. 2.
As it has evolved over the past two centuries, the habeas
statute clearly has expanded habeas corpus “beyond the
limits that obtained during the 17th and 18th centuries.”
Swain v. Pressley, 430 U. S. 372, 380, n. 13 (1977). But
“[a]t its historical core, the writ of habeas corpus has
served as a means of reviewing the legality of Executive
detention, and it is in that context that its protections
have been strongest.” INS v. St. Cyr, 533 U. S. 289, 301
(2001). See also Brown v. Allen, 344 U. S. 443, 533 (1953)
(Jackson, J., concurring in result) (“The historic purpose of
the writ has been to relieve detention by executive
authorities without judicial trial”). As Justice Jackson
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wrote in an opinion respecting the availability of habeas
corpus to aliens held in U. S. custody:
“Executive imprisonment has been considered oppressive and lawless since John, at Runnymede, pledged
that no free man should be imprisoned, dispossessed,
outlawed, or exiled save by the judgment of his peers
or by the law of the land. The judges of England developed the writ of habeas corpus largely to preserve
these immunities from executive restraint.” Shaughnessy v. United States ex rel. Mezei, 345 U. S. 206,
218–219 (1953) (dissenting opinion).
Consistent with the historic purpose of the writ, this
Court has recognized the federal courts’ power to review
applications for habeas relief in a wide variety of cases
involving Executive detention, in wartime as well as in
times of peace. The Court has, for example, entertained
the habeas petitions of an American citizen who plotted an
attack on military installations during the Civil War, Ex
parte Milligan, 4 Wall. 2 (1866), and of admitted enemy
aliens convicted of war crimes during a declared war and
held in the United States, Ex parte Quirin, 317 U. S. 1
(1942), and its insular possessions, In re Yamashita, 327
U. S. 1 (1946).
The question now before us is whether the habeas statute confers a right to judicial review of the legality of
Executive detention of aliens in a territory over which the
United States exercises plenary and exclusive jurisdiction,
but not “ultimate sovereignty.”6
III
Respondents’ primary submission is that the answer to
the jurisdictional question is controlled by our decision in
Eisentrager. In that case, we held that a Federal District
——————
6 1903

Lease Agreement, Art. III.
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Court lacked authority to issue a writ of habeas corpus to
21 German citizens who had been captured by U. S. forces
in China, tried and convicted of war crimes by an American military commission headquartered in Nanking, and
incarcerated in the Landsberg Prison in occupied Germany. The Court of Appeals in Eisentrager had found
jurisdiction, reasoning that “any person who is deprived of
his liberty by officials of the United States, acting under
purported authority of that Government, and who can
show that his confinement is in violation of a prohibition
of the Constitution, has a right to the writ.” Eisentrager v.
Forrestal, 174 F. 2d 961, 963 (CADC 1949). In reversing
that determination, this Court summarized the six critical
facts in the case:
“We are here confronted with a decision whose basic
premise is that these prisoners are entitled, as a constitutional right, to sue in some court of the United
States for a writ of habeas corpus. To support that assumption we must hold that a prisoner of our military
authorities is constitutionally entitled to the writ,
even though he (a) is an enemy alien; (b) has never
been or resided in the United States; (c) was captured
outside of our territory and there held in military custody as a prisoner of war; (d) was tried and convicted
by a Military Commission sitting outside the United
States; (e) for offenses against laws of war committed
outside the United States; (f) and is at all times imprisoned outside the United States.” 339 U. S., at
777.
On this set of facts, the Court concluded, “no right to the
writ of habeas corpus appears.” Id., at 781.
Petitioners in these cases differ from the Eisentrager
detainees in important respects: They are not nationals of
countries at war with the United States, and they deny
that they have engaged in or plotted acts of aggression
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against the United States; they have never been afforded
access to any tribunal, much less charged with and convicted of wrongdoing; and for more than two years they
have been imprisoned in territory over which the United
States exercises exclusive jurisdiction and control.
Not only are petitioners differently situated from the
Eisentrager detainees, but the Court in Eisentrager made
quite clear that all six of the facts critical to its disposition
were relevant only to the question of the prisoners’ constitutional entitlement to habeas corpus. Id., at 777. The
Court had far less to say on the question of the petitioners’
statutory entitlement to habeas review. Its only statement
on the subject was a passing reference to the absence of
statutory authorization: “Nothing in the text of the Constitution extends such a right, nor does anything in our
statutes.” Id., at 768.
Reference to the historical context in which Eisentrager
was decided explains why the opinion devoted so little
attention to question of statutory jurisdiction. In 1948,
just two months after the Eisentrager petitioners filed
their petition for habeas corpus in the U. S. District Court
for the District of Columbia, this Court issued its decision
in Ahrens v. Clark, 335 U. S. 188, a case concerning the
application of the habeas statute to the petitions of 120
Germans who were then being detained at Ellis Island, New
York, for deportation to Germany. The Ahrens detainees
had also filed their petitions in the U. S. District Court for
the District of Columbia, naming the Attorney General as
the respondent. Reading the phrase “within their respective
jurisdictions” as used in the habeas statute to require the
petitioners’ presence within the district court’s territorial
jurisdiction, the Court held that the District of Columbia
court lacked jurisdiction to entertain the detainees’ claims.
Id., at 192. Ahrens expressly reserved the question “of what
process, if any, a person confined in an area not subject to
the jurisdiction of any district court may employ to assert
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federal rights.” Id., 192, n. 4. But as the dissent noted, if
the presence of the petitioner in the territorial jurisdiction of
a federal district court were truly a jurisdictional requirement, there could be only one response to that question. Id.,
at 209 (opinion of Rutledge, J.).7
When the District Court for the District of Columbia
reviewed the German prisoners’ habeas application in
Eisentrager, it thus dismissed their action on the authority
of Ahrens. See Eisentrager, 339 U. S., at 767, 790. Although the Court of Appeals reversed the District Court, it
implicitly conceded that the District Court lacked jurisdiction under the habeas statute as it had been interpreted in
Ahrens. The Court of Appeals instead held that petitioners had a constitutional right to habeas corpus secured by
the Suspension Clause, U. S. Const., Art. I, §9, cl. 2, reasoning that “if a person has a right to a writ of habeas
corpus, he cannot be deprived of the privilege by an omission in a federal jurisdictional statute.” Eisentrager v.
Forrestal, 174 F. 2d, at 965. In essence, the Court of
Appeals concluded that the habeas statute, as construed
in Ahrens, had created an unconstitutional gap that had to
be filled by reference to “fundamentals.” 174 F. 2d, at 963.
In its review of that decision, this Court, like the Court of
Appeals, proceeded from the premise that “nothing in our
statutes” conferred federal-court jurisdiction, and accordingly evaluated the Court of Appeals’ resort to “fundamentals” on its own terms. 339 U. S., at 768.8
——————
7 Justice Rutledge wrote:
“[I]f absence of the body detained from the territorial jurisdiction of the
court having jurisdiction of the jailer creates a total and irremediable void
in the court’s capacity to act, . . . then it is hard to see how that gap can be
filled by such extraneous considerations as whether there is no other court
in the place of detention from which remedy might be had . . . .” 335 U. S.,
at 209.
8 Although JUSTICE SCALIA disputes the basis for the Court of Appeals’
holding, post, at 4, what is most pertinent for present purposes is that
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Because subsequent decisions of this Court have filled
the statutory gap that had occasioned Eisentrager’s resort
to “fundamentals,” persons detained outside the territorial
jurisdiction of any federal district court no longer need
rely on the Constitution as the source of their right to
federal habeas review. In Braden v. 30th Judicial Circuit
Court of Ky., 410 U. S. 484, 495 (1973), this Court held,
contrary to Ahrens, that the prisoner’s presence within the
territorial jurisdiction of the district court is not “an invariable prerequisite” to the exercise of district court
jurisdiction under the federal habeas statute. Rather,
because “the writ of habeas corpus does not act upon the
prisoner who seeks relief, but upon the person who holds
him in what is alleged to be unlawful custody,” a district
court acts “within [its] respective jurisdiction” within the
meaning of §2241 as long as “the custodian can be reached
by service of process.” 410 U. S., at 494–495. Braden
reasoned that its departure from the rule of Ahrens was
warranted in light of developments that “had a profound
impact on the continuing vitality of that decision.” 410
U. S., at 497. These developments included, notably,
decisions of this Court in cases involving habeas petitioners “confined overseas (and thus outside the territory of
any district court),” in which the Court “held, if only implicitly, that the petitioners’ absence from the district does
not present a jurisdictional obstacle to the consideration of
the claim.” Id., at 498 (citing Burns v. Wilson, 346 U. S.
——————
this Court clearly understood the Court of Appeals’ decision to rest on
constitutional and not statutory grounds. Eisentrager, 339 U. S., at 767
(“[The Court of Appeals] concluded that any person, including an enemy
alien, deprived of his liberty anywhere under any purported authority
of the United States is entitled to the writ if he can show that extension
to his case of any constitutional rights or limitations would show his
imprisonment illegal; [and] that, although no statutory jurisdiction of
such cases is given, courts must be held to possess it as part of the
judicial power of the United States . . .” (emphasis added)).
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137 (1953), rehearing denied, 346 U. S. 844, 851–852
(opinion of Frankfurter, J.); United States ex rel. Toth v.
Quarles, 350 U. S. 11 (1955); Hirota v. MacArthur, 338
U. S. 197, 199 (1948) (Douglas, J., concurring)). Braden
thus established that Ahrens can no longer be viewed as
establishing “an inflexible jurisdictional rule,” and is
strictly relevant only to the question of the appropriate
forum, not to whether the claim can be heard at all. 410
U. S., at 499–500.
Because Braden overruled the statutory predicate to
Eisentrager’s holding, Eisentrager plainly does not preclude the exercise of §2241 jurisdiction over petitioners’
claims.9
——————
9 The dissent argues that Braden did not overrule Ahrens’ jurisdictional holding, but simply distinguished it. Post, at 7. Of course,
Braden itself indicated otherwise, 410 U. S., at 495–500, and a long line
of judicial and scholarly interpretations, beginning with then-JUSTICE
REHNQUIST’s dissenting opinion, have so understood the decision. See,
e.g., id., at 502 (“Today the Court overrules Ahrens”); Moore v. Olson,
368 F. 3d 757, 758 (CA7 2004) (“[A]fter Braden . . . , which overruled
Ahrens, the location of a collateral attack is best understood as a matter of
venue”); Armentero v. INS, 340 F. 3d 1058, 1063 (CA9 2003) (“[T]he Court
in [Braden] declared that Ahrens was overruled” (citations omitted));
Henderson v. INS, 157 F. 3d 106, 126, n. 20 (CA2 1998) (“On the issue of
territorial jurisdiction, Ahrens was subsequently overruled by Braden”);
Chatman-Bey v. Thornburgh, 864 F. 2d 804, 811 (CADC 1988) (en banc)
(“[I]n Braden, the Court cut back substantially on Ahrens (and indeed
overruled its territorially-based jurisdictional holding)”). See also, e.g.,
Patterson v. McLean Credit Union, 485 U. S. 617, 618 (1988) (per curiam);
Eskridge, Overruling Statutory Precedents, 76 Geo. L. J. 1361, App. A
(1988).
The dissent also disingenuously contends that the continuing vitality
of Ahrens’ jurisdictional holding is irrelevant to the question presented
in these cases, “inasmuch as Ahrens did not pass upon any of the
statutory issues decided by Eisentrager.” Post, at 7. But what JUSTICE
SCALIA describes as Eisentrager’s statutory holding—“that, unaided by
the canon of constitutional avoidance, the statute did not confer jurisdiction over an alien detained outside the territorial jurisdiction of the
courts of the United States,” post, at 6—is little more than the rule of
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IV
Putting Eisentrager and Ahrens to one side, respondents
contend that we can discern a limit on §2241 through
application of the “longstanding principle of American
law” that congressional legislation is presumed not to have
extraterritorial application unless such intent is clearly
manifested. EEOC v. Arabian American Oil Co., 499 U. S.
244, 248 (1991). Whatever traction the presumption against
extraterritoriality might have in other contexts, it certainly
has no application to the operation of the habeas statute
with respect to persons detained within “the territorial
jurisdiction” of the United States. Foley Bros., Inc. v. Filardo, 336 U. S. 281, 285 (1949). By the express terms of its
agreements with Cuba, the United States exercises “complete jurisdiction and control” over the Guantanamo Bay
Naval Base, and may continue to exercise such control
permanently if it so chooses. 1903 Lease Agreement, Art.
III; 1934 Treaty, Art. III. Respondents themselves concede
that the habeas statute would create federal-court jurisdiction over the claims of an American citizen held at the base.
Tr. of Oral Arg. 27. Considering that the statute draws no
distinction between Americans and aliens held in federal
custody, there is little reason to think that Congress intended the geographical coverage of the statute to vary
depending on the detainee’s citizenship.10 Aliens held at the
——————
Ahrens cloaked in the garb of Eisentrager’s facts. To contend plausibly
that this holding survived Braden, JUSTICE SCALIA at a minimum must
find a textual basis for the rule other than the phrase “within their
respective jurisdictions”—a phrase which, after Braden, can no longer
be read to require the habeas petitioner’s physical presence within the
territorial jurisdiction of a federal district court. Two references to the
district of confinement in provisions relating to recordkeeping and
pleading requirements in proceedings before circuit judges hardly
suffice in that regard. See post, at 2 (citing 28 U. S. C. §§2241(a), 2242).
10 JUSTICE SCALIA appears to agree that neither the plain text of the
statute nor his interpretation of that text provides a basis for treating
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base, no less than American citizens, are entitled to invoke
the federal courts’ authority under §2241.
Application of the habeas statute to persons detained at
the base is consistent with the historical reach of the writ
of habeas corpus. At common law, courts exercised habeas
jurisdiction over the claims of aliens detained within
sovereign territory of the realm,11 as well as the claims of
persons detained in the so-called “exempt jurisdictions,”
where ordinary writs did not run,12 and all other domin——————
American citizens differently from aliens. Post, at 10. But resisting the
practical consequences of his position, he suggests that he might
nevertheless recognize an “atextual exception” to his statutory rule for
citizens held beyond the territorial jurisdiction of the federal district
courts. Ibid.
11 See, e.g., King v. Schiever, 2 Burr. 765, 97 Eng. Rep. 551 (K. B.
1759) (reviewing the habeas petition of a neutral alien deemed a
prisoner of war because he was captured aboard an enemy French
privateer during a war between England and France); Sommersett v.
Stewart, 20 How. St. Tr. 1, 79–82 (K. B. 1772) (releasing on habeas an
African slave purchased in Virginia and detained on a ship docked in
England and bound for Jamaica); Case of the Hottentot Venus, 13 East
195, 104 Eng. Rep. 344 (K. B. 1810) (reviewing the habeas petition of a
“native of South Africa” allegedly held in private custody).
American courts followed a similar practice in the early years of the
Republic. See, e.g., United States v. Villato, 2 Dall. 370 (CC Pa. 1797)
(granting habeas relief to Spanish-born prisoner charged with treason on
the ground that he had never become a citizen of the United States); Ex
parte D’Olivera, 7 F. Cas. 853 (No, 3,967) (CC Mass. 1813) (Story, J., on
circuit) (ordering the release of Portuguese sailors arrested for deserting
their ship); Wilson v. Izard, 30 F. Cas. 131 (No. 17,810) (CC NY 1815)
(Livingston, J., on circuit) (reviewing the habeas petition of enlistees who
claimed that they were entitled to discharge because of their status as
enemy aliens).
12 See, e.g., Bourn’s Case, Cro. Jac. 543, 79 Eng. Rep. 465 (K. B. 1619)
(writ issued to the Cinque-Ports town of Dover); Alder v. Puisy, 1
Freeman 12, 89 Eng. Rep. 10 (K. B. 1671) (same); Jobson’s Case, Latch
160, 82 Eng. Rep. 325 (K. B. 1626) (entertaining the habeas petition of
a prisoner held in the County Palatine of Durham). See also 3 W.
Blackstone, Commentaries on the Laws of England 79 (1769) (hereinafter Blackstone) (“[A]ll prerogative writs (as those of habeas corpus,
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ions under the sovereign’s control.13 As Lord Mansfield
wrote in 1759, even if a territory was “no part of the
realm,” there was “no doubt” as to the court’s power to
issue writs of habeas corpus if the territory was “under the
subjection of the Crown.” King v. Cowle, 2 Burr. 834, 854–
855, 97 Eng. Rep. 587, 598–599 (K. B.). Later cases confirmed that the reach of the writ depended not on formal
notions of territorial sovereignty, but rather on the practical question of “the exact extent and nature of the jurisdiction or dominion exercised in fact by the Crown.” Ex parte
Mwenya, [1960] 1 Q. B. 241, 303 (C. A.) (Lord Evershed,
M. R.).14
——————
prohibition, certiorari, and mandamus) may issue . . . to all these
exempt jurisdictions; because the privilege, that the king’s writ runs
not, must be intended between party and party, for there can be no
such privilege against the king” (footnotes omitted)); R. Sharpe, Law of
Habeas Corpus 188–189 (2d ed. 1989) (describing the “extraordinary
territorial ambit” of the writ at common law).
13 See, e.g., King v. Overton, 1 Sid. 387, 82 Eng. Rep. 1173 (K. B. 1668)
(writ issued to Isle of Jersey); King v. Salmon, 2 Keble 450, 84 Eng.
Rep. 282 (K. B. 1669) (same). See also 3 Blackstone 131 (habeas corpus
“run[s] into all parts of the king’s dominions: for the king is at all times
[e]ntitled to have an account, why the liberty of any of his subjects is
restrained, wherever that restraint may be inflicted” (footnotes omitted)); M. Hale, History of the Common Law 120–121 (C. Gray ed. 1971)
(writ of habeas corpus runs to the Channel Islands, even though “they
are not Parcel of the Realm of England”).
14 Ex parte Mwenya held that the writ ran to a territory described as a
“foreign country within which [the Crown] ha[d] power and jurisdiction
by treaty, grant, usage, sufferance, and other lawful means.” Ex parte
Mwenya, 1 Q. B., at 265 (internal quotation marks omitted). See also
King v. The Earl of Crewe ex parte Sekgome, [1910] 2 K. B. 576, 606
(C. A.) (Williams, L. J.) (concluding that the writ would run to such a
territory); id., at 618 (Farwell, L. J.) (same). As Lord Justice Sellers
explained:
“Lord Mansfield gave the writ the greatest breadth of application
which in the then circumstances could well be conceived. . . . ‘Subjection’ is fully appropriate to the powers exercised or exercisable by this
country irrespective of territorial sovereignty or dominion, and it
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In the end, the answer to the question presented is
clear. Petitioners contend that they are being held in
federal custody in violation of the laws of the United
States.15 No party questions the District Court’s jurisdiction over petitioners’ custodians. Cf. Braden, 410 U. S., at
495. Section 2241, by its terms, requires nothing more.
We therefore hold that §2241 confers on the District Court
jurisdiction to hear petitioners’ habeas corpus challenges
to the legality of their detention at the Guantanamo Bay
——————
embraces in outlook the power of the Crown in the place concerned.’ ” 1
Q. B., at 310.
JUSTICE SCALIA cites In re Ning Yi-Ching, 56 T. L. R. 3 (Vacation Ct.
1939), for the broad proposition that habeas corpus has been categorically unavailable to aliens held outside sovereign territory. Post, at 18.
Ex parte Mwenya, however, casts considerable doubt on this narrow
view of the territorial reach of the writ. See Ex parte Mwenya, 1 Q. B.,
at 295 (Lord Evershed, M. R.) (noting that In re Ning Yi-Ching relied
on Lord Justice Kennedy’s opinion in Ex parte Sekgome concerning the
territorial reach of the writ, despite the opinions of two members of the
court who “took a different view upon this matter”). And In re Ning YiChing itself made quite clear that “the remedy of habeas corpus was not
confined to British subjects,” but would extend to “any person . . .
detained” within reach of the writ. 56 T. L. R., at 5 (citing Ex parte
Sekgome, 2 K. B., at 620 (Kennedy, L. J.)). Moreover, the result in that
case can be explained by the peculiar nature of British control over the
area where the petitioners, four Chinese nationals accused of various
criminal offenses, were being held pending transfer to the local district
court. Although the treaties governing the British Concession at
Tientsin did confer on Britain “certain rights of administration and
control,” “the right to administer justice” to Chinese nationals was not
among them. 56 T. L. R., at 4–6.
15 Petitioners’ allegations—that, although they have engaged neither
in combat nor in acts of terrorism against the United States, they have
been held in Executive detention for more than two years in territory
subject to the long-term, exclusive jurisdiction and control of the United
States, without access to counsel and without being charged with any
wrongdoing—unquestionably describe “custody in violation of the
Constitution or laws or treaties of the United States.” 28 U. S. C.
§2241(c)(3). Cf. United States v. Verdugo-Urquidez, 494 U. S. 259, 277–
278 (1990) (KENNEDY, J., concurring), and cases cited therein.
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Naval Base.
V
In addition to invoking the District Court’s jurisdiction
under §2241, the Al Odah petitioners’ complaint invoked
the court’s jurisdiction under 28 U. S. C. §1331, the federal
question statute, as well as §1350, the Alien Tort Statute.
The Court of Appeals, again relying on Eisentrager, held
that the District Court correctly dismissed the claims
founded on §1331 and §1350 for lack of jurisdiction, even
to the extent that these claims “deal only with conditions
of confinement and do not sound in habeas,” because
petitioners lack the “privilege of litigation” in U. S. courts.
321 F. 3d, at 1144 (internal quotation marks omitted).
Specifically, the court held that because petitioners’ §1331
and §1350 claims “necessarily rest on alleged violations of
the same category of laws listed in the habeas corpus
statute,” they, like claims founded on the habeas statute
itself, must be “beyond the jurisdiction of the federal
courts.” Id., at 1144–1145.
As explained above, Eisentrager itself erects no bar to
the exercise of federal court jurisdiction over the petitioners’ habeas corpus claims. It therefore certainly does not
bar the exercise of federal-court jurisdiction over claims
that merely implicate the “same category of laws listed in
the habeas corpus statute.” But in any event, nothing in
Eisentrager or in any of our other cases categorically
excludes aliens detained in military custody outside the
United States from the “ ‘privilege of litigation’ ” in U. S.
courts. 321 F. 3d, at 1139. The courts of the United
States have traditionally been open to nonresident aliens.
Cf. Disconto Gesellschaft v. Umbreit, 208 U. S. 570, 578
(1908) (“Alien citizens, by the policy and practice of the
courts of this country, are ordinarily permitted to resort to
the courts for the redress of wrongs and the protection of
their rights”). And indeed, 28 U. S. C. §1350 explicitly
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confers the privilege of suing for an actionable “tort . . .
committed in violation of the law of nations or a treaty of
the United States” on aliens alone. The fact that petitioners in these cases are being held in military custody is
immaterial to the question of the District Court’s jurisdiction over their nonhabeas statutory claims.
VI
Whether and what further proceedings may become
necessary after respondents make their response to the
merits of petitioners’ claims are matters that we need not
address now. What is presently at stake is only whether
the federal courts have jurisdiction to determine the legality of the Executive’s potentially indefinite detention of
individuals who claim to be wholly innocent of wrongdoing. Answering that question in the affirmative, we reverse the judgment of the Court of Appeals and remand
for the District Court to consider in the first instance the
merits of petitioners’ claims.
It is so ordered.
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JUSTICE KENNEDY, concurring in the judgment.
The Court is correct, in my view, to conclude that federal courts have jurisdiction to consider challenges to the
legality of the detention of foreign nationals held at the
Guantanamo Bay Naval Base in Cuba. While I reach the
same conclusion, my analysis follows a different course.
JUSTICE SCALIA exposes the weakness in the Court’s
conclusion that Braden v. 30th Judicial Circuit Court of Ky.,
410 U. S. 484 (1973), “overruled the statutory predicate to
Eisentrager’s holding,” ante, at 10–11. As he explains, the
Court’s approach is not a plausible reading of Braden or
Johnson v. Eisentrager, 339 U. S. 763 (1950). In my view,
the correct course is to follow the framework of Eisentrager.
Eisentrager considered the scope of the right to petition
for a writ of habeas corpus against the backdrop of the
constitutional command of the separation of powers. The
issue before the Court was whether the Judiciary could
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exercise jurisdiction over the claims of German prisoners
held in the Landsberg prison in Germany following the
cessation of hostilities in Europe. The Court concluded the
petition could not be entertained. The petition was not
within the proper realm of the judicial power. It concerned matters within the exclusive province of the Executive, or the Executive and Congress, to determine.
The Court began by noting the “ascending scale of
rights” that courts have recognized for individuals depending on their connection to the United States. Id., at
770. Citizenship provides a longstanding basis for jurisdiction, the Court noted, and among aliens physical presence within the United States also “gave the Judiciary
power to act.” Id., at 769, 771. This contrasted with the
“essential pattern for seasonable Executive constraint of
enemy aliens.” Id., at 773. The place of the detention was
also important to the jurisdictional question, the Court
noted. Physical presence in the United States “implied
protection,” id., at 777–778, whereas in Eisentrager “th[e]
prisoners at no relevant time were within any territory
over which the United States is sovereign,” id., at 778.
The Court next noted that the prisoners in Eisentrager
“were actual enemies” of the United States, proven to be
so at trial, and thus could not justify “a limited opening of
our courts” to distinguish the “many [aliens] of friendly
personal disposition to whom the status of enemy” was
unproven. Id., at 778. Finally, the Court considered the
extent to which jurisdiction would “hamper the war effort
and bring aid and comfort to the enemy.” Id., at 779.
Because the prisoners in Eisentrager were proven enemy
aliens found and detained outside the United States, and
because the existence of jurisdiction would have had a
clear harmful effect on the Nation’s military affairs, the
matter was appropriately left to the Executive Branch and
there was no jurisdiction for the courts to hear the prisoner’s claims.
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The decision in Eisentrager indicates that there is a
realm of political authority over military affairs where the
judicial power may not enter. The existence of this realm
acknowledges the power of the President as Commander
in Chief, and the joint role of the President and the Congress, in the conduct of military affairs. A faithful application of Eisentrager, then, requires an initial inquiry into
the general circumstances of the detention to determine
whether the Court has the authority to entertain the
petition and to grant relief after considering all of the facts
presented. A necessary corollary of Eisentrager is that
there are circumstances in which the courts maintain the
power and the responsibility to protect persons from unlawful detention even where military affairs are implicated. See also Ex parte Milligan, 4 Wall. 2 (1866).
The facts here are distinguishable from those in Eisentrager in two critical ways, leading to the conclusion that a
federal court may entertain the petitions. First, Guantanamo Bay is in every practical respect a United States
territory, and it is one far removed from any hostilities.
The opinion of the Court well explains the history of its
possession by the United States. In a formal sense, the
United States leases the Bay; the 1903 lease agreement
states that Cuba retains “ultimate sovereignty” over it.
Lease of Lands for Coaling and Naval Stations, Feb. 23,
1903, U. S.-Cuba, Art. III, T. S. No. 418. At the same
time, this lease is no ordinary lease. Its term is indefinite
and at the discretion of the United States. What matters
is the unchallenged and indefinite control that the United
States has long exercised over Guantanamo Bay. From a
practical perspective, the indefinite lease of Guantanamo
Bay has produced a place that belongs to the United
States, extending the “implied protection” of the United
States to it. Eisentrager, supra, at 777–778.
The second critical set of facts is that the detainees at
Guantanamo Bay are being held indefinitely, and without
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benefit of any legal proceeding to determine their status.
In Eisentrager, the prisoners were tried and convicted by a
military commission of violating the laws of war and were
sentenced to prison terms. Having already been subject to
procedures establishing their status, they could not justify
“a limited opening of our courts” to show that they were
“of friendly personal disposition” and not enemy aliens.
339 U. S., at 778. Indefinite detention without trial or
other proceeding presents altogether different considerations. It allows friends and foes alike to remain in detention. It suggests a weaker case of military necessity and
much greater alignment with the traditional function of
habeas corpus. Perhaps, where detainees are taken from
a zone of hostilities, detention without proceedings or trial
would be justified by military necessity for a matter of
weeks; but as the period of detention stretches from
months to years, the case for continued detention to meet
military exigencies becomes weaker.
In light of the status of Guantanamo Bay and the indefinite pretrial detention of the detainees, I would hold
that federal-court jurisdiction is permitted in these cases.
This approach would avoid creating automatic statutory
authority to adjudicate the claims of persons located outside the United States, and remains true to the reasoning
of Eisentrager. For these reasons, I concur in the judgment of the Court.
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JUSTICE SCALIA, with whom THE CHIEF JUSTICE and
JUSTICE THOMAS join, dissenting.
The Court today holds that the habeas statute, 28
U. S. C. §2241, extends to aliens detained by the United
States military overseas, outside the sovereign borders of
the United States and beyond the territorial jurisdictions
of all its courts. This is not only a novel holding; it contradicts a half-century-old precedent on which the military
undoubtedly relied, Johnson v. Eisentrager, 339 U. S. 763
(1950). The Court’s contention that Eisentrager was
somehow negated by Braden v. 30th Judicial Circuit
Court of Ky., 410 U. S. 484 (1973)—a decision that dealt
with a different issue and did not so much as mention
Eisentrager—is implausible in the extreme. This is an
irresponsible overturning of settled law in a matter of
extreme importance to our forces currently in the field. I
would leave it to Congress to change §2241, and dissent
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from the Court’s unprecedented holding.
I
As we have repeatedly said: “Federal courts are courts of
limited jurisdiction.
They possess only that power
authorized by Constitution and statute, which is not to be
expanded by judicial decree. It is to be presumed that a
cause lies outside this limited jurisdiction . . . .” Kokkonen
v. Guardian Life Ins. Co. of America, 511 U. S. 375, 377
(1994) (citations omitted). The petitioners do not argue
that the Constitution independently requires jurisdiction
here.1 Accordingly, this case turns on the words of §2241,
a text the Court today largely ignores. Even a cursory
reading of the habeas statute shows that it presupposes a
federal district court with territorial jurisdiction over the
detainee. Section 2241(a) states:
“Writs of habeas corpus may be granted by the Supreme Court, any justice thereof, the district courts
and any circuit judge within their respective jurisdictions.” (Emphasis added).
It further requires that “[t]he order of a circuit judge shall
be entered in the records of the district court of the district
wherein the restraint complained of is had.” 28 U. S. C.
§2241(a) (emphases added). And §2242 provides that a
petition “addressed to the Supreme Court, a justice thereof
or a circuit judge . . . shall state the reasons for not making
application to the district court of the district in which the
applicant is held.” (Emphases added). No matter to whom
the writ is directed, custodian or detainee, the statute could
not be clearer that a necessary requirement for issuing the
——————
1 See Tr. of Oral Arg. 5 (“Question: And you don’t raise the issue of
any potential jurisdiction on the basis of the Constitution alone. We
are here debating the jurisdiction under the Habeas Statute, is that
right? [Answer]: That’s correct. . .”).
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writ is that some federal district court have territorial jurisdiction over the detainee. Here, as the Court allows, see
ante, at 10, the Guantanamo Bay detainees are not located
within the territorial jurisdiction of any federal district
court. One would think that is the end of this case.
The Court asserts, however, that the decisions of this
Court have placed a gloss on the phrase “within their
respective jurisdictions” in §2241 which allows jurisdiction
in this case. That is not so. In fact, the only case in point
holds just the opposite (and just what the statute plainly
says). That case is Eisentrager, but to fully understand its
implications for the present dispute, I must also discuss
our decisions in the earlier case of Ahrens v. Clark, 335
U. S. 188 (1948), and the later case of Braden.
In Ahrens, the Court considered “whether the presence
within the territorial jurisdiction of the District Court of
the person detained is prerequisite to filing a petition for a
writ of habeas corpus.” 335 U. S., at 189 (construing 28
U. S. C. §452, the statutory precursor to §2241). The
Ahrens detainees were held at Ellis Island, New York, but
brought their petitions in the District Court for the District of Columbia. Interpreting “within their respective
jurisdictions,” the Court held that a district court has
jurisdiction to issue the writ only on behalf of petitioners
detained within its territorial jurisdiction. It was “not
sufficient . . . that the jailer or custodian alone be found in
the jurisdiction.” 335 U. S., at 190.
Ahrens explicitly reserved “the question of what process,
if any, a person confined in an area not subject to the
jurisdiction of any district court may employ to assert
federal rights.” Id., at 192, n. 4. That question, the same
question presented to this Court today, was shortly thereafter resolved in Eisentrager insofar as noncitizens are
concerned. Eisentrager involved petitions for writs of
habeas corpus filed in the District Court for the District of
Columbia by German nationals imprisoned in Landsberg
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Prison, Germany. The District Court, relying on Ahrens,
dismissed the petitions because the petitioners were not
located within its territorial jurisdiction. The Court of
Appeals reversed. According to the Court today, the Court
of Appeals “implicitly conceded that the District Court
lacked jurisdiction under the habeas statute as it had been
interpreted in Ahrens,” and “[i]n essence . . . concluded
that the habeas statute, as construed in Ahrens, had
created an unconstitutional gap that had to be filled by
reference to ‘fundamentals.’ ” Ante, at 9. That is not so.
The Court of Appeals concluded that there was statutory
jurisdiction. It arrived at that conclusion by applying the
canon of constitutional avoidance: “[I]f the existing jurisdictional act be construed to deny the writ to a person
entitled to it as a substantive right, the act would be
unconstitutional. It should be construed, if possible, to
avoid that result.” Eisentrager v. Forrestal, 174 F. 2d 961,
966 (CADC 1949). In cases where there was no territorial
jurisdiction over the detainee, the Court of Appeals held,
the writ would lie at the place of a respondent with directive power over the detainee. “It is not too violent an
interpretation of ‘custody’ to construe it as including those
who have directive custody, as well as those who have
immediate custody, where such interpretation is necessary
to comply with constitutional requirements. . . . The statute must be so construed, lest it be invalid as constituting
a suspension of the writ in violation of the constitutional
provision.” Id., at 967 (emphasis added).2
——————
2 The

parties’ submissions to the Court in Eisentrager construed the
Court of Appeals’ decision as I do. See Pet. for Cert., O. T. 1949, No.
306, pp. 8–9 (“[T]he court felt constrained to construe the habeas corpus
jurisdictional statute—despite its reference to the ‘respective jurisdictions’ of the various courts and the gloss put on that terminology in the
Ahrens and previous decisions—to permit a petition to be filed in the
district court with territorial jurisdiction over the officials who have
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This Court’s judgment in Eisentrager reversed the Court
of Appeals. The opinion was largely devoted to rejecting
the lower court’s constitutional analysis, since the doctrine
of constitutional avoidance underlay its statutory conclusion. But the opinion had to pass judgment on whether
the statute granted jurisdiction, since that was the basis
for the judgments of both lower courts. A conclusion of no
constitutionally conferred right would obviously not support reversal of a judgment that rested upon a statutorily
conferred right.3 And absence of a right to the writ under
——————
directive authority over the immediate jailer in Germany”); Brief for
Respondent, O. T. 1949, No. 306, p. 9 (“Respondent contends that the
U. S. Court of Appeals . . . was correct in its holding that the statute, 28
U. S. C. 2241, provides that the U. S. District Court for the District of
Columbia has jurisdiction to entertain the petition for a writ of habeas
corpus in the case at bar”). Indeed, the briefing in Eisentrager was
mainly devoted to the question of whether there was statutory jurisdiction. See, e.g., Brief for Petitioner, O. T. 1949, No. 306, pp. 15–59; Brief
for Respondent, O. T. 1949, No. 306, pp. 9–27, 38–49.
3 The Court does not seriously dispute my analysis of the Court of
Appeals’ holding in Eisentrager. Instead, it argues that this Court in
Eisentrager “understood the Court of Appeals’ decision to rest on
constitutional and not statutory grounds.” Ante, at 10, n. 8. That is
inherently implausible, given that the Court of Appeals’ opinion clearly
reached a statutory holding, and that both parties argued the case to
this Court on that basis, see n. 2, supra. The only evidence of misunderstanding the Court adduces today is the Eisentrager Court’s description of the Court of Appeals’ reasoning as “that, although no statutory
jurisdiction of such cases is given, courts must be held to possess it as
part of the judicial power of the United States . . . .” 339 U. S., at 767.
That is no misunderstanding, but an entirely accurate description of
the Court of Appeals’ reasoning—the penultimate step of that reasoning rather than its conclusion. The Court of Appeals went on to hold
that, in light of the constitutional imperative, the statute should be
interpreted as supplying jurisdiction. See Eisentrager v. Forrestal, 174
F. 2d 961, 965–967 (CADC 1949). This Court in Eisentrager undoubtedly understood that, which is why it immediately followed the foregoing description with a description of the Court of Appeals’ conclusion
tied to the language of the habeas statute: “[w]here deprivation of
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the clear wording of the habeas statute is what the Eisentrager opinion held: “Nothing in the text of the Constitution extends such a right, nor does anything in our statutes.” 339 U. S., at 768 (emphasis added). “[T]hese
prisoners at no relevant time were within any territory
over which the United States is sovereign, and the scenes
of their offense, their capture, their trial and their punishment were all beyond the territorial jurisdiction of any
court of the United States.” Id., at 777–778. See also id.,
at 781 (concluding that “no right to the writ of habeas
corpus appears”); id., at 790 (finding “no basis for invoking
federal judicial power in any district”). The brevity of the
Court’s statutory analysis signifies nothing more than
that the Court considered it obvious (as indeed it is) that,
unaided by the canon of constitutional avoidance, the
statute did not confer jurisdiction over an alien detained
outside the territorial jurisdiction of the courts of the
United States.
Eisentrager’s directly-on-point statutory holding makes
it exceedingly difficult for the Court to reach the result it
desires today. To do so neatly and cleanly, it must either
argue that our decision in Braden overruled Eisentrager,
or admit that it is overruling Eisentrager. The former
course would not pass the laugh test, inasmuch as Braden
dealt with a detainee held within the territorial jurisdiction of a district court, and never mentioned Eisentrager.
And the latter course would require the Court to explain
why our almost categorical rule of stare decisis in statutory cases should be set aside in order to complicate the
present war, and, having set it aside, to explain why the
habeas statute does not mean what it plainly says. So
——————
liberty by an official act occurs outside the territorial jurisdiction of any
District Court, the petition will lie in the District Court which has
territorial jurisdiction over officials who have directive power over the
immediate jailer.” 339 U. S., at 767.
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instead the Court tries an oblique course: “Braden,” it
claims, “overruled the statutory predicate to Eisentrager’s
holding,” ante, at 11 (emphasis added), by which it means
the statutory analysis of Ahrens. Even assuming, for the
moment, that Braden overruled some aspect of Ahrens,
inasmuch as Ahrens did not pass upon any of the statutory
issues decided by Eisentrager, it is hard to see how any of
that case’s “statutory predicate” could have been impaired.
But in fact Braden did not overrule Ahrens; it distinguished Ahrens. Braden dealt with a habeas petitioner
incarcerated in Alabama. The petitioner filed an application for a writ of habeas corpus in Kentucky, challenging
an indictment that had been filed against him in that
Commonwealth and naming as respondent the Kentucky
court in which the proceedings were pending. This Court
held that Braden was in custody because a detainer had
been issued against him by Kentucky, and was being
executed by Alabama, serving as an agent for Kentucky.
We found that jurisdiction existed in Kentucky for
Braden’s petition challenging the Kentucky detainer,
notwithstanding his physical confinement in Alabama.
Braden was careful to distinguish that situation from the
general rule established in Ahrens.
“A further, critical development since our decision in
Ahrens is the emergence of new classes of prisoners
who are able to petition for habeas corpus because of
the adoption of a more expansive definition of the
‘custody’ requirement of the habeas statute. The
overruling of McNally v. Hill, 293 U. S. 131 (1934),
made it possible for prisoners in custody under one sentence to attack a sentence which they had not yet begun
to serve. And it also enabled a petitioner held in one
State to attack a detainer lodged against him by another State. In such a case, the State holding the prisoner in immediate confinement acts as agent for the
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demanding State, and the custodian State is presumably indifferent to the resolution of the prisoner’s attack
on the detainer. Here, for example, the petitioner is
confined in Alabama, but his dispute is with the Commonwealth of Kentucky, not the State of Alabama.
Under these circumstances, it would serve no useful
purpose to apply the Ahrens rule and require that the
action be brought in Alabama.” 410 U. S., at 498–499
(citations and footnotes omitted; emphases added).
This cannot conceivably be construed as an overturning of
the Ahrens rule in other circumstances. See also Braden,
supra, at 499–500 (noting that Ahrens does not establish
“an inflexible jurisdictional rule dictating the choice of an
inconvenient forum even in a class of cases which could not
have been foreseen at the time of that decision” (emphasis
added)). Thus, Braden stands for the proposition, and
only the proposition, that where a petitioner is in custody
in multiple jurisdictions within the United States, he may
seek a writ of habeas corpus in a jurisdiction in which he
suffers legal confinement, though not physical confinement, if his challenge is to that legal confinement. Outside that class of cases, Braden did not question the general rule of Ahrens (much less that of Eisentrager).
Where, as here, present physical custody is at issue,
Braden is inapposite, and Eisentrager unquestionably
controls.4
——————
4 The Court points to Court of Appeals cases that have described
Braden as “overruling” Ahrens. See ante, at 11, n. 9. Even if that
description (rather than what I think the correct one, “distinguishing”)
is accepted, it would not support the Court’s view that Ahrens was
overruled with regard to the point on which Eisentrager relied. The
ratio decidendi of Braden does not call into question the principle of
Ahrens applied in Eisentrager: that habeas challenge to present physical confinement must be made in the district where the physical confinement exists. The Court is unable to produce a single authority that
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The considerations of forum convenience that drove the
analysis in Braden do not call into question Eisentrager’s
holding. The Braden opinion is littered with venue reasoning of the following sort: “The expense and risk of
transporting the petitioner to the Western District of
Kentucky, should his presence at a hearing prove necessary, would in all likelihood be outweighed by the difficulties of transporting records and witnesses from Kentucky
to the district where petitioner is confined.” 410 U. S., at
494. Of course nothing could be more inconvenient than
what the Court (on the alleged authority of Braden) prescribes today: a domestic hearing for persons held abroad,
dealing with events that transpired abroad.
Attempting to paint Braden as a refutation of Ahrens
(and thereby, it is suggested, Eisentrager), today’s Court
imprecisely describes Braden as citing with approval postAhrens cases in which “habeas petitioners” located over——————
agrees with its conclusion that Braden overruled Eisentrager.
JUSTICE KENNEDY recognizes that Eisentrager controls, ante, at 1
(opinion concurring in judgment), but misconstrues that opinion. He
thinks it makes jurisdiction under the habeas statute turn on the
circumstances of the detainees’ confinement—including, apparently,
the availability of legal proceedings and the length of detention, see
ante, at 3–4. The Eisentrager Court mentioned those circumstances,
however, only in the course of its constitutional analysis, and not in its
application of the statute. It is quite impossible to read §2241 as
conditioning its geographic scope upon them. Among the consequences
of making jurisdiction turn upon circumstances of confinement are (1)
that courts would always have authority to inquire into circumstances
of confinement, and (2) that the Executive would be unable to know
with certainty that any given prisoner-of-war camp is immune from
writs of habeas corpus. And among the questions this approach raises:
When does definite detention become indefinite? How much process
will suffice to stave off jurisdiction? If there is a terrorist attack at
Guantanamo Bay, will the area suddenly fall outside the habeas
statute because it is no longer “far removed from any hostilities,” ante,
at 3? JUSTICE KENNEDY’s approach provides enticing law-school-exam
imponderables in an area where certainty is called for.
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seas were allowed to proceed (without consideration of the
jurisdictional issue) in the District Court for the District of
Columbia. Ante, at 10. In fact, what Braden said is that
“[w]here American citizens confined overseas (and thus
outside the territory of any district court) have sought
relief in habeas corpus, we have held, if only implicitly,
that the petitioners’ absence from the district does not
present a jurisdictional obstacle to consideration of the
claim.” 410 U. S., at 498 (emphasis added). Of course “the
existence of unaddressed jurisdictional defects has no
precedential effect,” Lewis v. Casey, 518 U. S. 343, 352, n. 2
(1996) (citing cases), but we need not “overrule” those implicit holdings to decide this case. Since Eisentrager itself
made an exception for such cases, they in no way impugn its
holding. “With the citizen,” Eisentrager said, “we are now
little concerned, except to set his case apart as untouched by
this decision and to take measure of the difference between
his status and that of all categories of aliens.” 339 U. S., at
769. The constitutional doubt that the Court of Appeals in
Eisentrager had erroneously attributed to the lack of habeas
for an alien abroad might indeed exist with regard to a
citizen abroad—justifying a strained construction of the
habeas statute, or (more honestly) a determination of constitutional right to habeas. Neither party to the present case
challenges the atextual extension of the habeas statute to
United States citizens held beyond the territorial jurisdictions of the United States courts; but the possibility of one
atextual exception thought to be required by the Constitution is no justification for abandoning the clear application
of the text to a situation in which it raises no constitutional doubt.
The reality is this: Today’s opinion, and today’s opinion
alone, overrules Eisentrager; today’s opinion, and today’s
opinion alone, extends the habeas statute, for the first
time, to aliens held beyond the sovereign territory of the
United States and beyond the territorial jurisdiction of its
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courts. No reasons are given for this result; no acknowledgment of its consequences made. By spurious reliance
on Braden the Court evades explaining why stare decisis
can be disregarded, and why Eisentrager was wrong.
Normally, we consider the interests of those who have
relied on our decisions. Today, the Court springs a trap on
the Executive, subjecting Guantanamo Bay to the oversight of the federal courts even though it has never before
been thought to be within their jurisdiction—and thus
making it a foolish place to have housed alien wartime
detainees.
II
In abandoning the venerable statutory line drawn in
Eisentrager, the Court boldly extends the scope of the
habeas statute to the four corners of the earth. Part III of
its opinion asserts that Braden stands for the proposition
that “a district court acts ‘within [its] respective jurisdiction’ within the meaning of §2241 as long as ‘the custodian
can be reached by service of process.’ ” Ante, at 10. Endorsement of that proposition is repeated in Part IV. Ante,
at 16 (“Section 2241, by its terms, requires nothing more
[than the District Court’s jurisdiction over petitioners’
custodians]”).
The consequence of this holding, as applied to aliens
outside the country, is breathtaking. It permits an alien
captured in a foreign theater of active combat to bring a
§2241 petition against the Secretary of Defense. Over the
course of the last century, the United States has held
millions of alien prisoners abroad. See, e.g., Department
of Army, G. Lewis & J. Mewha, History of Prisoner of War
Utilization by the United States Army 1776–1945, Pamphlet No. 20–213, p. 244 (1955) (noting that, “[b]y the end
of hostilities [in World War II], U. S. forces had in custody
approximately two million enemy soldiers”). A great many
of these prisoners would no doubt have complained about
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the circumstances of their capture and the terms of their
confinement. The military is currently detaining over 600
prisoners at Guantanamo Bay alone; each detainee undoubtedly has complaints—real or contrived—about those
terms and circumstances. The Court’s unheralded expansion of federal-court jurisdiction is not even mitigated by a
comforting assurance that the legion of ensuing claims
will be easily resolved on the merits. To the contrary, the
Court says that the “[p]etitioners’ allegations . . . unquestionably describe ‘custody in violation of the Constitution
or laws or treaties of the United States.’ ” Ante, at 15,
n. 15 (citing United States v. Verdugo-Urquidez, 494 U. S.
259, 277–278 (1990) (KENNEDY, J., concurring)). From
this point forward, federal courts will entertain petitions
from these prisoners, and others like them around the
world, challenging actions and events far away, and forcing the courts to oversee one aspect of the Executive’s
conduct of a foreign war.
Today’s carefree Court disregards, without a word of
acknowledgment, the dire warning of a more circumspect
Court in Eisentrager:
“To grant the writ to these prisoners might mean that
our army must transport them across the seas for
hearing. This would require allocation for shipping
space, guarding personnel, billeting and rations. It
might also require transportation for whatever witnesses the prisoners desired to call as well as transportation for those necessary to defend legality of the
sentence. The writ, since it is held to be a matter of
right, would be equally available to enemies during
active hostilities as in the present twilight between
war and peace. Such trials would hamper the war effort and bring aid and comfort to the enemy. They
would diminish the prestige of our commanders, not
only with enemies but with wavering neutrals. It
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would be difficult to devise more effective fettering of
a field commander than to allow the very enemies he
is ordered to reduce to submission to call him to account in his own civil courts and divert his efforts and
attention from the military offensive abroad to the legal defensive at home. Nor is it unlikely that the result of such enemy litigiousness would be conflict between judicial and military opinion highly comforting
to enemies of the United States.” 339 U. S., at 778–
779.
These results should not be brought about lightly, and
certainly not without a textual basis in the statute and on
the strength of nothing more than a decision dealing with
an Alabama prisoner’s ability to seek habeas in Kentucky.
III
Part IV of the Court’s opinion, dealing with the status of
Guantanamo Bay, is a puzzlement. The Court might have
made an effort (a vain one, as I shall discuss) to distinguish Eisentrager on the basis of a difference between the
status of Landsberg Prison in Germany and Guantanamo
Bay Naval Base. But Part III flatly rejected such an
approach, holding that the place of detention of an alien
has no bearing on the statutory availability of habeas
relief, but “is strictly relevant only to the question of the
appropriate forum.” Ante, at 11. That rejection is repeated at the end of Part IV: “In the end, the answer to
the question presented is clear. . . . No party questions the
District Court’s jurisdiction over petitioners’ custodians. . . . Section 2241, by its terms, requires nothing
more.” Ante, at 15–16. Once that has been said, the
status of Guantanamo Bay is entirely irrelevant to the
issue here. The habeas statute is (according to the Court)
being applied domestically, to “petitioners’ custodians,”
and the doctrine that statutes are presumed to have no
extraterritorial effect simply has no application.

14

RASUL v. BUSH
SCALIA, J., dissenting

Nevertheless, the Court spends most of Part IV rejecting
respondents’ invocation of that doctrine on the peculiar
ground that it has no application to Guantanamo Bay. Of
course if the Court is right about that, not only §2241 but
presumably all United States law applies there—including, for example, the federal cause of action recognized in
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S.
388 (1971), which would allow prisoners to sue their captors for damages. Fortunately, however, the Court’s irrelevant discussion also happens to be wrong.
The Court gives only two reasons why the presumption
against extraterritorial effect does not apply to Guantanamo Bay. First, the Court says (without any further
elaboration) that “the United States exercises ‘complete
jurisdiction and control’ over the Guantanamo Bay Naval
Base [under the terms of a 1903 lease agreement], and
may continue to exercise such control permanently if it so
chooses [under the terms of a 1934 Treaty].” Ante, at 12;
see ante, at 2–3. But that lease agreement explicitly
recognized “the continuance of the ultimate sovereignty of
the Republic of Cuba over the [leased areas],” Lease of
Lands for Coaling and Naval Stations, Feb. 23, 1903,
U. S.-Cuba, Art. III, T. S. No. 418, and the Executive
Branch—whose head is “exclusively responsible” for the
“conduct of diplomatic and foreign affairs,” Eisentrager,
supra, at 789—affirms that the lease and treaty do not
render Guantanamo Bay the sovereign territory of the
United States, see Brief for Respondents 21.
The Court does not explain how “complete jurisdiction
and control” without sovereignty causes an enclave to be
part of the United States for purposes of its domestic laws.
Since “jurisdiction and control” obtained through a lease is
no different in effect from “jurisdiction and control” acquired by lawful force of arms, parts of Afghanistan and
Iraq should logically be regarded as subject to our domestic laws. Indeed, if “jurisdiction and control” rather than
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sovereignty were the test, so should the Landsberg Prison
in Germany, where the United States held the Eisentrager
detainees.
The second and last reason the Court gives for the
proposition that domestic law applies to Guantanamo Bay
is the Solicitor General’s concession that there would be
habeas jurisdiction over a United States citizen in Guantanamo Bay. “Considering that the statute draws no
distinction between Americans and aliens held in federal
custody, there is little reason to think that Congress intended the geographical coverage of the statute to vary
depending on the detainee’s citizenship.” Ante, at 12–13.
But the reason the Solicitor General conceded there would
be jurisdiction over a detainee who was a United States
citizen had nothing to do with the special status of Guantanamo Bay: “Our answer to that question, Justice Souter,
is that citizens of the United States, because of their constitutional circumstances, may have greater rights with
respect to the scope and reach of the Habeas Statute as
the Court has or would interpret it.” Tr. of Oral Arg. 40.
See also id., at 27–28. And that position—the position
that United States citizens throughout the world may be
entitled to habeas corpus rights—is precisely the position
that this Court adopted in Eisentrager, see 339 U. S., at
769–770, even while holding that aliens abroad did not
have habeas corpus rights. Quite obviously, the Court’s
second reason has no force whatever.
The last part of the Court’s Part IV analysis digresses
from the point that the presumption against extraterritorial application does not apply to Guantanamo Bay.
Rather, it is directed to the contention that the Court’s
approach to habeas jurisdiction—applying it to aliens
abroad—is “consistent with the historical reach of the
writ.” Ante, at 13. None of the authorities it cites comes
close to supporting that claim. Its first set of authorities
involves claims by aliens detained in what is indisputably
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domestic territory. Ante, at 13, n. 11. Those cases are
irrelevant because they do not purport to address the
territorial reach of the writ. The remaining cases involve
issuance of the writ to “ ‘exempt jurisdictions’ ” and “other
dominions under the sovereign’s control.” Ante, at 13–14,
and nn. 12–13. These cases are inapposite for two reasons: Guantanamo Bay is not a sovereign dominion, and
even if it were, jurisdiction would be limited to subjects.
“Exempt jurisdictions”—the Cinque Ports and Counties
Palatine (located in modern-day England)—were local
franchises granted by the Crown. See 1 W. Holdsworth,
History of English Law 108, 532 (7th ed. rev. 1956); 3 W.
Blackstone, Commentaries *78–*79 (hereinafter Blackstone). These jurisdictions were “exempt” in the sense
that the Crown had ceded management of municipal
affairs to local authorities, whose courts had exclusive
jurisdiction over private disputes among residents (although review was still available in the royal courts by
writ of error). See id., at *79. Habeas jurisdiction nevertheless extended to those regions on the theory that the
delegation of the King’s authority did not include his own
prerogative writs. Ibid.; R. Sharpe, Law of Habeas Corpus
188–189 (2d ed. 1989) (hereinafter Sharpe). Guantanamo
Bay involves no comparable local delegation of preexisting sovereign authority.
The cases involving “other dominions under the sovereign’s control” fare no better. These cases stand only for
the proposition that the writ extended to dominions of the
Crown outside England proper. The authorities relating
to Jersey and the other Channel Islands, for example, see
ante, at 14, n. 13, involve territories that are “dominions of
the crown of Great Britain” even though not “part of the
kingdom of England,” 1 Blackstone *102–*105, much as
were the colonies in America, id., at *104–*105, and Scotland, Ireland, and Wales, id., at *93. See also King v.
Cowle, 2 Burr. 834, 853–854, 97 Eng. Rep. 587, 598 (K. B.
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1759) (even if Berwick was “no part of the realm of England,” it was still a “dominion of the Crown”). All of the
dominions in the cases the Court cites—and all of the
territories Blackstone lists as dominions, see 1 Blackstone
*93–*106—are the sovereign territory of the Crown: colonies, acquisitions and conquests, and so on. It is an enormous extension of the term to apply it to installations
merely leased for a particular use from another nation
that still retains ultimate sovereignty.
The Court’s historical analysis fails for yet another
reason: To the extent the writ’s “extraordinary territorial
ambit” did extend to exempt jurisdictions, outlying dominions, and the like, that extension applied only to British subjects. The very sources the majority relies on say
so: Sharpe explains the “broader ambit” of the writ on the
ground that it is “said to depend not on the ordinary jurisdiction of the court for its effectiveness, but upon the
authority of the sovereign over all her subjects.” Sharpe,
supra, at 188 (emphasis added). Likewise, Blackstone
explained that the writ “run[s] into all parts of the king’s
dominions” because “the king is at all times entitled to
have an account why the liberty of any of his subjects is
restrained.” 3 Blackstone *131 (emphasis added). Ex
parte Mwenya, [1960] 1 Q. B. 241 (C. A.), which can hardly
be viewed as evidence of the historic scope of the writ, only
confirms the ongoing relevance of the sovereign-subject
relationship to the scope of the writ. There, the question
was whether “the Court of Queen’s Bench can be debarred
from making an order in favour of a British citizen unlawfully or arbitrarily detained” in Northern Rhodesia, which
was at the time a protectorate of the Crown. Id., at 300
(Lord Evershed M. R.). Each judge made clear that the
detainee’s status as a subject was material to the resolution of the case. See id., at 300, 302 (Lord Evershed,
M. R.); id., at 305 (Romer, L. J.) (“[I]t is difficult to see why
the sovereign should be deprived of her right to be in-
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formed through her High Court as to the validity of the
detention of her subjects in that territory”); id., at 311
(Sellers, L. J.) (“I am not prepared to say, as we are solely
asked to say on this appeal, that the English courts have
no jurisdiction in any circumstances to entertain an application for a writ of habeas corpus ad subjiciendum in
respect of an unlawful detention of a British subject in a
British protectorate”). None of the exempt-jurisdiction or
dominion cases the Court cites involves someone not a
subject of the Crown.
The rule against issuing the writ to aliens in foreign
lands was still the law when, in In re Ning Yi-Ching, 56 T.
L. R. 3 (Vacation Ct. 1939), an English court considered
the habeas claims of four Chinese subjects detained on
criminal charges in Tientsin, China, an area over which
Britain had by treaty acquired a lease and “therewith
exercised certain rights of administration and control.”
Id., at 4. The court held that Tientsin was a foreign territory, and that the writ would not issue to a foreigner
detained there. The Solicitor-General had argued that
“[t]here was no case on record in which a writ of habeas
corpus had been obtained on behalf of a foreign subject on
foreign territory,” id., at 5, and the court “listened in vain
for a case in which the writ of habeas corpus had issued in
respect of a foreigner detained in a part of the world which
was not a part of the King’s dominions or realm,” id., at 6.5
In sum, the Court’s treatment of Guantanamo Bay, like
——————
5 The Court argues at some length that Ex parte Mwenya, [1960] 1 Q.
B. 241 (C. A.), calls into question my reliance on In re Ning Yi-Ching.
See ante, at 15, n. 14. But as I have explained, see supra, at 17–18,
Mwenya dealt with a British subject and the court went out of its way
to explain that its expansive description of the scope of the writ was
premised on that fact. The Court cites not a single case holding that
aliens held outside the territory of the sovereign were within reach of
the writ.
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its treatment of §2241, is a wrenching departure from
precedent.6
*
*
*
Departure from our rule of stare decisis in statutory
cases is always extraordinary; it ought to be unthinkable
when the departure has a potentially harmful effect upon
the Nation’s conduct of a war. The Commander in Chief
and his subordinates had every reason to expect that the
internment of combatants at Guantanamo Bay would not
have the consequence of bringing the cumbersome machinery of our domestic courts into military affairs. Congress is in session. If it wished to change federal judges’
habeas jurisdiction from what this Court had previously
held that to be, it could have done so. And it could have
done so by intelligent revision of the statute,7 instead of by
——————
6 The

Court grasps at two other bases for jurisdiction: the Alien Tort
Statute (ATS), 28 U. S. C. §1350, and the federal-question statute, 28
U. S. C. §1331. The former is not presented to us. The ATS, while
invoked below, was repudiated as a basis for jurisdiction by all petitioners, either in their petition for certiorari, in their briefing before
this Court, or at oral argument. See Pet. for Cert. in No. 03–334, p. 2,
n. 1 (“Petitioners withdraw any reliance on the Alien Tort Claims
Act . . .”); Brief for Petitioners in No. 03–343, p. 13; Tr. of Oral Arg. 6.
With respect to §1331, petitioners assert a variety of claims arising
under the Constitution, treaties, and laws of the United States. In
Eisentrager, though the Court’s holding focused on §2241, its analysis
spoke more broadly: “We have pointed out that the privilege of litigation
has been extended to aliens, whether friendly or enemy, only because
permitting their presence in the country implied protection. No such basis
can be invoked here, for these prisoners at no relevant time were within
any territory over which the United States is sovereign, and the scenes of
their offense, their capture, their trial and their punishment were all
beyond the territorial jurisdiction of any court of the United States.” 339
U. S., at 777–778. That reasoning dooms petitioners’ claims under §1331,
at least where Congress has erected a jurisdictional bar to their raising
such claims in habeas.
7 It could, for example, provide for jurisdiction by placing Guantanamo
Bay within the territory of an existing district court; or by creating a
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today’s clumsy, countertextual reinterpretation that confers upon wartime prisoners greater habeas rights than
domestic detainees. The latter must challenge their present physical confinement in the district of their confinement, see Rumsfeld v. Padilla, ante, whereas under today’s strange holding Guantanamo Bay detainees can
petition in any of the 94 federal judicial districts. The fact
that extraterritorially located detainees lack the district of
detention that the statute requires has been converted
from a factor that precludes their ability to bring a petition at all into a factor that frees them to petition wherever they wish—and, as a result, to forum shop. For this
Court to create such a monstrous scheme in time of war,
and in frustration of our military commanders’ reliance
upon clearly stated prior law, is judicial adventurism of
the worst sort. I dissent.

——————
district court for Guantanamo Bay, as it did for the Panama Canal Zone,
see 22 U. S. C. §3841(a) (repealed 1979).
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Pursuant to Congress’ Joint Resolution authorizing the President to
“use all necessary and appropriate force against those nations, or
ganizations, or persons he determines planned, authorized, commit
ted or aided” the September 11, 2001, al Qaeda terrorist attacks
(AUMF), U. S. Armed Forces invaded Afghanistan. During the hos
tilities, in 2001, militia forces captured petitioner Hamdan, a Yemeni
national, and turned him over to the U. S. military, which, in 2002,
transported him to prison in Guantanamo Bay, Cuba. Over a year
later, the President deemed Hamdan eligible for trial by military
commission for then-unspecified crimes. After another year, he was
charged with conspiracy “to commit . . . offenses triable by military
commission.” In habeas and mandamus petitions, Hamdan asserted
that the military commission lacks authority to try him because (1)
neither congressional Act nor the common law of war supports trial
by this commission for conspiracy, an offense that, Hamdan says, is
not a violation of the law of war; and (2) the procedures adopted to
try him violate basic tenets of military and international law, includ
ing the principle that a defendant must be permitted to see and hear
the evidence against him.
The District Court granted habeas relief and stayed the commis
sion’s proceedings, concluding that the President’s authority to estab
lish military commissions extends only to offenders or offenses triable
by such a commission under the law of war; that such law includes
the Third Geneva Convention; that Hamdan is entitled to that Con
vention’s full protections until adjudged, under it, not to be a prisoner
of war; and that, whether or not Hamdan is properly classified a pris
oner of war, the commission convened to try him was established in
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violation of both the Uniform Code of Military Justice (UCMJ), 10
U. S. C. §801 et seq., and Common Article 3 of the Third Geneva Con
vention because it had the power to convict based on evidence the ac
cused would never see or hear. The D. C. Circuit reversed. Although
it declined the Government’s invitation to abstain from considering
Hamdan’s challenge, cf. Schlesinger v. Councilman, 420 U. S. 738, the
appeals court ruled, on the merits, that Hamdan was not entitled to re
lief because the Geneva Conventions are not judicially enforceable. The
court also concluded that Ex parte Quirin, 317 U. S. 1, foreclosed any
separation-of-powers objection to the military commission’s jurisdiction,
and that Hamdan’s trial before the commission would violate neither
the UCMJ nor Armed Forces regulations implementing the Geneva
Conventions.

Held: The judgment is reversed, and the case is remanded.
415 F. 3d 33, reversed and remanded.
JUSTICE STEVENS delivered the opinion of the Court, except as to
Parts V and VI–D–iv, concluding:
1. The Government’s motion to dismiss, based on the Detainee
Treatment Act of 2005 (DTA), is denied. DTA §1005(e)(1) provides
that “no court . . . shall have jurisdiction to hear or consider . . . an
application for . . . habeas corpus filed by . . . an alien detained . . . at
Guantanamo Bay.” Section 1005(h)(2) provides that §§1005(e)(2) and
(3)—which give the D. C. Circuit “exclusive” jurisdiction to review the
final decisions of, respectively, combatant status review tribunals
and military commissions—“shall apply with respect to any claim
whose review is . . . pending on” the DTA’s effective date, as was
Hamdan’s case. The Government’s argument that §§1005(e)(1) and
(h) repeal this Court’s jurisdiction to review the decision below is re
butted by ordinary principles of statutory construction. A negative
inference may be drawn from Congress’ failure to include §1005(e)(1)
within the scope of §1005(h)(2). Cf., e.g., Lindh v. Murphy, 521 U. S.
320, 330. “If . . . Congress was reasonably concerned to ensure that
[§§1005(e)(2) and (3)] be applied to pending cases, it should have been
just as concerned about [§1005(e)(1)], unless it had the different in
tent that the latter [section] not be applied to the general run of
pending cases.” Id., at 329. If anything, the evidence of deliberate
omission is stronger here than it was in Lindh. The legislative his
tory shows that Congress not only considered the respective temporal
reaches of §§1005(e)(1), (2), and (3) together at every stage, but omit
ted paragraph (1) from its directive only after having rejected earlier
proposed versions of the statute that would have included what is
now paragraph (1) within that directive’s scope. Congress’ rejection
of the very language that would have achieved the result the Gov
ernment urges weighs heavily against the Government’s interpreta
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tion. See Doe v. Chao, 540 U. S. 614, 621–623. Pp. 7–20.
2. The Government argues unpersuasively that abstention is ap
propriate under Councilman, which concluded that, as a matter of
comity, federal courts should normally abstain from intervening in
pending courts-martial against service members, see 420 U. S., at
740. Neither of the comity considerations Councilman identified
weighs in favor of abstention here. First, the assertion that military
discipline and, therefore, the Armed Forces’ efficient operation, are
best served if the military justice system acts without regular inter
ference from civilian courts, see id., at 752, is inapt because Hamdan
is not a service member. Second, the view that federal courts should
respect the balance Congress struck when it created “an integrated
system of military courts and review procedures” is inapposite, since
the tribunal convened to try Hamdan is not part of that integrated
system. Rather than Councilman, the most relevant precedent is Ex
parte Quirin, where the Court, far from abstaining pending the con
clusion of ongoing military proceedings, expedited its review because
of (1) the public importance of the questions raised, (2) the Court’s
duty, in both peace and war, to preserve the constitutional safe
guards of civil liberty, and (3) the public interest in a decision on
those questions without delay, 317 U. S, at 19. The Government has
identified no countervailing interest that would permit federal courts
to depart from their general duty to exercise the jurisdiction Con
gress has conferred on them. Pp. 20–25.
3. The military commission at issue is not expressly authorized by
any congressional Act. Quirin held that Congress had, through Arti
cle of War 15, sanctioned the use of military commissions to try of
fenders or offenses against the law of war. 317 U. S., at 28. UCMJ
Art. 21, which is substantially identical to the old Art. 15, reads: “The
jurisdiction [of] courts-martial shall not be construed as depriving
military commissions . . . of concurrent jurisdiction in respect of of
fenders or offenses that by statute or by the law of war may be tried
by such . . . commissions.” 10 U. S. C. §821. Contrary to the Gov
ernment’s assertion, even Quirin did not view that authorization as a
sweeping mandate for the President to invoke military commissions
whenever he deems them necessary. Rather, Quirin recognized that
Congress had simply preserved what power, under the Constitution
and the common law of war, the President already had to convene
military commissions—with the express condition that he and those
under his command comply with the law of war. See 317 U. S., at
28–29. Neither the AUMF nor the DTA can be read to provide spe
cific, overriding authorization for the commission convened to try
Hamdan. Assuming the AUMF activated the President’s war powers,
see Hamdi v. Rumsfeld, 542 U. S. 507, and that those powers include
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authority to convene military commissions in appropriate circum
stances, see, e.g., id., at 518, there is nothing in the AUMF’s text or leg
islative history even hinting that Congress intended to expand or alter
the authorization set forth in UCMJ Art. 21. Cf. Ex parte Yerger, 8
Wall. 85, 105. Likewise, the DTA cannot be read to authorize this
commission. Although the DTA, unlike either Art. 21 or the AUMF,
was enacted after the President convened Hamdan’s commission, it
contains no language authorizing that tribunal or any other at Guan
tanamo Bay. Together, the UCMJ, the AUMF, and the DTA at most
acknowledge a general Presidential authority to convene military
commissions in circumstances where justified under the Constitution
and laws, including the law of war. Absent a more specific congres
sional authorization, this Court’s task is, as it was in Quirin, to de
cide whether Hamdan’s military commission is so justified. Pp. 25–
30.
4. The military commission at issue lacks the power to proceed be
cause its structure and procedures violate both the UCMJ and the
four Geneva Conventions signed in 1949. Pp. 49–72.
(a) The commission’s procedures, set forth in Commission Order
No. 1, provide, among other things, that an accused and his civilian
counsel may be excluded from, and precluded from ever learning
what evidence was presented during, any part of the proceeding the
official who appointed the commission or the presiding officer decides
to “close.” Grounds for closure include the protection of classified in
formation, the physical safety of participants and witnesses, the pro
tection of intelligence and law enforcement sources, methods, or ac
tivities, and “other national security interests.” Appointed military
defense counsel must be privy to these closed sessions, but may, at
the presiding officer’s discretion, be forbidden to reveal to the client
what took place therein. Another striking feature is that the rules
governing Hamdan’s commission permit the admission of any evi
dence that, in the presiding officer’s opinion, would have probative
value to a reasonable person. Moreover, the accused and his civilian
counsel may be denied access to classified and other “protected in
formation,” so long as the presiding officer concludes that the evi
dence is “probative” and that its admission without the accused’s
knowledge would not result in the denial of a full and fair trial. Pp.
49–52.
(b) The Government objects to this Court’s consideration of a pro
cedural challenge at this stage on the grounds, inter alia, that Ham
dan will be able to raise such a challenge following a final decision
under the DTA, and that there is no basis to presume, before the trial
has even commenced, that it will not be conducted in good faith and
according to law. These contentions are unsound. First, because

Cite as: 548 U. S. ____ (2006)

5

Syllabus
Hamdan apparently is not subject to the death penalty (at least as
matters now stand) and may receive a prison sentence shorter than
10 years, he has no automatic right to federal-court review of the
commission’s “final decision” under DTA §1005(e)(3). Second, there is
a basis to presume that the procedures employed during Hamdan’s
trial will violate the law: He will be, and indeed already has been, ex
cluded from his own trial. Thus, review of the procedures in advance
of a “final decision” is appropriate. Pp. 52–53.
(c) Because UCMJ Article 36 has not been complied with here,
the rules specified for Hamdan’s commission trial are illegal. The
procedures governing such trials historically have been the same as
those governing courts-martial. Although this uniformity principle is
not inflexible and does not preclude all departures from courtsmartial procedures, any such departure must be tailored to the exi
gency that necessitates it. That understanding is reflected in Art.
36(b), which provides that the procedural rules the President prom
ulgates for courts-martial and military commissions alike must be
“uniform insofar as practicable,” 10 U. S. C. §836(b). The “practica
bility” determination the President has made is insufficient to justify
variances from the procedures governing courts-martial. The Presi
dent here has determined, pursuant to the requirement of Art. 36(a),
that it is impracticable to apply the rules and principles of law that
govern “the trial of criminal cases in the United States district
courts” to Hamdan’s commission. The President has not, however,
made a similar official determination that it is impracticable to apply
the rules for courts-martial. And even if subsection (b)’s require
ments could be satisfied without an official practicability determina
tion, that subsection’s requirements are not satisfied here. Nothing
in the record demonstrates that it would be impracticable to apply
court-martial rules here. There is no suggestion, e.g., of any logistical
difficulty in securing properly sworn and authenticated evidence or in
applying the usual principles of relevance and admissibility. It is not
evident why the danger posed by international terrorism, consider
able though it is, should require, in the case of Hamdan’s trial, any
variance from the courts-martial rules. The absence of any showing
of impracticability is particularly disturbing when considered in light
of the clear and admitted failure to apply one of the most fundamen
tal protections afforded not just by the Manual for Courts-Martial but
also by the UCMJ itself: The right to be present. See 10 U. S. C. A.
§839(c). Because the jettisoning of so basic a right cannot lightly be
excused as “practicable,” the courts-martial rules must apply. Since
it is undisputed that Commission Order No. 1 deviates in many sig
nificant respects from those rules, it necessarily violates Art. 36(b).
Pp. 53–62.
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(d) The procedures adopted to try Hamdan also violate the Ge
neva Conventions. The D. C. Circuit dismissed Hamdan’s challenge
in this regard on the grounds, inter alia, that the Conventions are not
judicially enforceable and that, in any event, Hamdan is not entitled
to their protections. Neither of these grounds is persuasive. Pp. 62–
68.
(i) The appeals court relied on a statement in Johnson v. Eisen
trager, 339 U. S. 763, 789, n. 14, suggesting that this Court lacked
power even to consider the merits of a Convention argument because
the political and military authorities had sole responsibility for ob
serving and enforcing prisoners’ rights under the Convention. How
ever, Eisentrager does not control here because, regardless of the na
ture of the rights conferred on Hamdan, cf. United States v. Rauscher,
119 U. S. 407, they are indisputably part of the law of war, see
Hamdi, 542 U. S., at 520–521, compliance with which is the condition
upon which UCMJ Art. 21 authority is granted. Pp. 63–65.
(ii) Alternatively, the appeals court agreed with the Govern
ment that the Conventions do not apply because Hamdan was cap
tured during the war with al Qaeda, which is not a Convention signa
tory, and that conflict is distinct from the war with signatory
Afghanistan. The Court need not decide the merits of this argument
because there is at least one provision of the Geneva Conventions
that applies here even if the relevant conflict is not between signato
ries. Common Article 3, which appears in all four Conventions, pro
vides that, in a “conflict not of an international character occurring in
the territory of one of the High Contracting Parties [i.e., signatories],
each Party to the conflict shall be bound to apply, as a minimum,”
certain provisions protecting “[p]ersons . . . placed hors de combat by
. . . detention,” including a prohibition on “the passing of sentences
. . . without previous judgment . . . by a regularly constituted court af
fording all the judicial guarantees . . . recognized as indispensable by
civilized peoples.” The D. C. Circuit ruled Common Article 3 inappli
cable to Hamdan because the conflict with al Qaeda is international
in scope and thus not a “conflict not of an international character. ”
That reasoning is erroneous. That the quoted phrase bears its literal
meaning and is used here in contradistinction to a conflict between
nations is demonstrated by Common Article 2, which limits its own
application to any armed conflict between signatories and provides
that signatories must abide by all terms of the Conventions even if
another party to the conflict is a nonsignatory, so long as the nonsig
natory “accepts and applies” those terms. Common Article 3, by con
trast, affords some minimal protection, falling short of full protection
under the Conventions, to individuals associated with neither a sig
natory nor even a nonsignatory who are involved in a conflict “in the
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territory of” a signatory. The latter kind of conflict does not involve a
clash between nations (whether signatories or not). Pp. 65–68.
(iii) While Common Article 3 does not define its “regularly con
stituted court” phrase, other sources define the words to mean an
“ordinary military cour[t]” that is “established and organized in ac
cordance with the laws and procedures already in force in a country.”
The regular military courts in our system are the courts-martial es
tablished by congressional statute. At a minimum, a military com
mission can be “regularly constituted” only if some practical need ex
plains deviations from court-martial practice. No such need has been
demonstrated here. Pp. 69–70.
(iv) Common Article 3’s requirements are general, crafted to
accommodate a wide variety of legal systems, but they are require
ments nonetheless. The commission convened to try Hamdan does
not meet those requirements. P. 72.
(d) Even assuming that Hamden is a dangerous individual who
would cause great harm or death to innocent civilians given the op
portunity, the Executive nevertheless must comply with the prevail
ing rule of law in undertaking to try him and subject him to criminal
punishment. P. 72.
JUSTICE STEVENS, joined by JUSTICE SOUTER, JUSTICE GINSBURG,
and JUSTICE BREYER, concluded in Parts V and VI–D–iv:
1. The Government has not charged Hamdan with an “offense . . .
that by the law of war may be tried by military commission,” 10
U. S. C. §821. Of the three sorts of military commissions used his
torically, the law-of-war type used in Quirin and other cases is the
only model available to try Hamdan. Among the preconditions, in
corporated in Article of War 15 and, later, UCMJ Art. 21, for such a
tribunal’s exercise of jurisdiction are, inter alia, that it must be lim
ited to trying offenses committed within the convening commander’s
field of command, i.e., within the theater of war, and that the offense
charged must have been committed during, not before or after, the
war. Here, Hamdan is not alleged to have committed any overt act in
a theater of war or on any specified date after September 11, 2001.
More importantly, the offense alleged is not triable by law-of-war
military commission. Although the common law of war may render
triable by military commission certain offenses not defined by stat
ute, Quirin, 317 U. S., at 30, the precedent for doing so with respect
to a particular offense must be plain and unambiguous, cf., e.g., Lov
ing v. United States, 517 U. S. 748, 771. That burden is far from satis
fied here. The crime of “conspiracy” has rarely if ever been tried as
such in this country by any law-of-war military commission not exer
cising some other form of jurisdiction, and does not appear in either
the Geneva Conventions or the Hague Conventions—the major trea
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ties on the law of war. Moreover, that conspiracy is not a recognized
violation of the law of war is confirmed by other international
sources, including, e.g., the International Military Tribunal at Nur
emberg, which pointedly refused to recognize conspiracy to commit
war crimes as such a violation. Because the conspiracy charge does
not support the commission’s jurisdiction, the commission lacks au
thority to try Hamdan. Pp. 30–49.
2. The phrase “all the guarantees . . . recognized as indispensable
by civilized peoples” in Common Article 3 of the Geneva Conventions
is not defined, but it must be understood to incorporate at least the
barest of the trial protections recognized by customary international
law. The procedures adopted to try Hamdan deviate from those gov
erning courts-martial in ways not justified by practical need, and
thus fail to afford the requisite guarantees. Moreover, various provi
sions of Commission Order No. 1 dispense with the principles, which
are indisputably part of customary international law, that an accused
must, absent disruptive conduct or consent, be present for his trial
and must be privy to the evidence against him. Pp. 70–72.
JUSTICE KENNEDY, agreeing that Hamdan’s military commission is
unauthorized under the Uniform Code of Military Justice, 10 U. S. C.
§§836 and 821, and the Geneva Conventions, concluded that there is
therefore no need to decide whether Common Article 3 of the Conven
tions requires that the accused have the right to be present at all
stages of a criminal trial or to address the validity of the conspiracy
charge against Hamdan. Pp. 17–19.

STEVENS, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I through IV, VI through VI–
D–iii, VI–D–v, and VII, in which KENNEDY, SOUTER, GINSBURG, and
BREYER, JJ., joined, and an opinion with respect to Parts V and VI–D–
iv, in which SOUTER, GINSBURG, and BREYER, JJ., joined. BREYER, J.,
filed a concurring opinion, in which KENNEDY, SOUTER, and GINSBURG,
JJ., joined. KENNEDY, J., filed an opinion concurring in part, in which
SOUTER, GINSBURG, and BREYER, JJ., joined as to Parts I and II. SCALIA,
J., filed a dissenting opinion, in which THOMAS and ALITO, JJ., joined.
THOMAS, J., filed a dissenting opinion, in which SCALIA, J., joined, and
in which ALITO, J., joined as to all but Parts I, II–C–1, and III–B–2.
ALITO, J., filed a dissenting opinion, in which SCALIA and THOMAS, JJ.,
joined as to Parts I through III. ROBERTS, C. J., took no part in the
consideration or decision of the case.
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JUSTICE STEVENS announced the judgment of the Court
and delivered the opinion of the Court with respect to
Parts I through IV, Parts VI through VI–D–iii, Part VI–D–
v, and Part VII, and an opinion with respect to Parts V
and VI–D–iv, in which JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join.
Petitioner Salim Ahmed Hamdan, a Yemeni national, is
in custody at an American prison in Guantanamo Bay,
Cuba. In November 2001, during hostilities between the
United States and the Taliban (which then governed
Afghanistan), Hamdan was captured by militia forces and
turned over to the U. S. military. In June 2002, he was
transported to Guantanamo Bay. Over a year later, the
President deemed him eligible for trial by military com
mission for then-unspecified crimes. After another year
had passed, Hamdan was charged with one count of con
spiracy “to commit . . . offenses triable by military com
mission.” App. to Pet. for Cert. 65a.
Hamdan filed petitions for writs of habeas corpus and
mandamus to challenge the Executive Branch’s intended
means of prosecuting this charge. He concedes that a
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court-martial constituted in accordance with the Uniform
Code of Military Justice (UCMJ), 10 U. S. C. §801 et seq.
(2000 ed. and Supp. III), would have authority to try him.
His objection is that the military commission the Presi
dent has convened lacks such authority, for two principal
reasons: First, neither congressional Act nor the common
law of war supports trial by this commission for the crime
of conspiracy—an offense that, Hamdan says, is not a
violation of the law of war. Second, Hamdan contends, the
procedures that the President has adopted to try him
violate the most basic tenets of military and international
law, including the principle that a defendant must be
permitted to see and hear the evidence against him.
The District Court granted Hamdan’s request for a writ
of habeas corpus. 344 F. Supp. 2d 152 (DC 2004). The
Court of Appeals for the District of Columbia Circuit
reversed. 415 F. 3d 33 (2005). Recognizing, as we did over
a half-century ago, that trial by military commission is an
extraordinary measure raising important questions about
the balance of powers in our constitutional structure,
Ex parte Quirin, 317 U. S. 1, 19 (1942), we granted certio
rari. 546 U. S. ___ (2005).
For the reasons that follow, we conclude that the mili
tary commission convened to try Hamdan lacks power to
proceed because its structure and procedures violate both
the UCMJ and the Geneva Conventions. Four of us also
conclude, see Part V, infra, that the offense with which
Hamdan has been charged is not an “offens[e] that by . . .
the law of war may be tried by military commissions.” 10
U. S. C. §821.
I
On September 11, 2001, agents of the al Qaeda terrorist
organization hijacked commercial airplanes and attacked
the World Trade Center in New York City and the na
tional headquarters of the Department of Defense in
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Arlington, Virginia. Americans will never forget the dev
astation wrought by these acts. Nearly 3,000 civilians
were killed.
Congress responded by adopting a Joint Resolution
authorizing the President to “use all necessary and appro
priate force against those nations, organizations, or per
sons he determines planned, authorized, committed, or
aided the terrorist attacks . . . in order to prevent any
future acts of international terrorism against the United
States by such nations, organizations or persons.” Au
thorization for Use of Military Force (AUMF), 115 Stat.
224, note following 50 U. S. C. §1541 (2000 ed., Supp. III).
Acting pursuant to the AUMF, and having determined
that the Taliban regime had supported al Qaeda, the
President ordered the Armed Forces of the United States
to invade Afghanistan. In the ensuing hostilities, hun
dreds of individuals, Hamdan among them, were captured
and eventually detained at Guantanamo Bay.
On November 13, 2001, while the United States was
still engaged in active combat with the Taliban, the Presi
dent issued a comprehensive military order intended to
govern the “Detention, Treatment, and Trial of Certain
Non-Citizens in the War Against Terrorism,” 66 Fed. Reg.
57833 (hereinafter November 13 Order or Order). Those
subject to the November 13 Order include any noncitizen
for whom the President determines “there is reason to
believe” that he or she (1) “is or was” a member of al
Qaeda or (2) has engaged or participated in terrorist ac
tivities aimed at or harmful to the United States. Id., at
57834. Any such individual “shall, when tried, be tried by
military commission for any and all offenses triable by
military commission that such individual is alleged to
have committed, and may be punished in accordance with
the penalties provided under applicable law, including
imprisonment or death.” Ibid. The November 13 Order
vested in the Secretary of Defense the power to appoint
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military commissions to try individuals subject to the
Order, but that power has since been delegated to John D.
Altenberg, Jr., a retired Army major general and longtime
military lawyer who has been designated “Appointing
Authority for Military Commissions.”
On July 3, 2003, the President announced his determi
nation that Hamdan and five other detainees at Guan
tanamo Bay were subject to the November 13 Order and
thus triable by military commission. In December 2003,
military counsel was appointed to represent Hamdan.
Two months later, counsel filed demands for charges and
for a speedy trial pursuant to Article 10 of the UCMJ, 10
U. S. C. §810. On February 23, 2004, the legal adviser to
the Appointing Authority denied the applications, ruling
that Hamdan was not entitled to any of the protections of
the UCMJ. Not until July 13, 2004, after Hamdan had
commenced this action in the United States District Court
for the Western District of Washington, did the Govern
ment finally charge him with the offense for which, a year
earlier, he had been deemed eligible for trial by military
commission.
The charging document, which is unsigned, contains 13
numbered paragraphs. The first two paragraphs recite
the asserted bases for the military commission’s jurisdic
tion—namely, the November 13 Order and the President’s
July 3, 2003, declaration that Hamdan is eligible for trial
by military commission. The next nine paragraphs, collec
tively entitled “General Allegations,” describe al Qaeda’s
activities from its inception in 1989 through 2001 and
identify Osama bin Laden as the group’s leader. Hamdan
is not mentioned in these paragraphs.
Only the final two paragraphs, entitled “Charge: Con
spiracy,” contain allegations against Hamdan. Paragraph
12 charges that “from on or about February 1996 to on or
about November 24, 2001,” Hamdan “willfully and know
ingly joined an enterprise of persons who shared a com
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mon criminal purpose and conspired and agreed with
[named members of al Qaeda] to commit the following
offenses triable by military commission: attacking civil
ians; attacking civilian objects; murder by an unprivileged
belligerent; and terrorism.” App. to Pet. for Cert. 65a.
There is no allegation that Hamdan had any command
responsibilities, played a leadership role, or participated
in the planning of any activity.
Paragraph 13 lists four “overt acts” that Hamdan is
alleged to have committed sometime between 1996 and
November 2001 in furtherance of the “enterprise and
conspiracy”: (1) he acted as Osama bin Laden’s “bodyguard
and personal driver,” “believ[ing]” all the while that bin
Laden “and his associates were involved in” terrorist acts
prior to and including the attacks of September 11, 2001;
(2) he arranged for transportation of, and actually trans
ported, weapons used by al Qaeda members and by bin
Laden’s bodyguards (Hamdan among them); (3) he “drove
or accompanied [O]sama bin Laden to various al Qaida
sponsored training camps, press conferences, or lectures,”
at which bin Laden encouraged attacks against Ameri
cans; and (4) he received weapons training at al Qaeda
sponsored camps. Id., at 65a–67a.
After this formal charge was filed, the United States
District Court for the Western District of Washington
transferred Hamdan’s habeas and mandamus petitions to
the United States District Court for the District of Colum
bia. Meanwhile, a Combatant Status Review Tribunal
(CSRT) convened pursuant to a military order issued on
July 7, 2004, decided that Hamdan’s continued detention
at Guantanamo Bay was warranted because he was an
“enemy combatant.”1 Separately, proceedings before the
——————
1 An “enemy combatant” is defined by the military order as “an indi
vidual who was part of or supporting Taliban or al Qaeda forces, or
associated forces that are engaged in hostilities against the United
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military commission commenced.
On November 8, 2004, however, the District Court
granted Hamdan’s petition for habeas corpus and stayed
the commission’s proceedings. It concluded that the
President’s authority to establish military commissions
extends only to “offenders or offenses triable by military
[commission] under the law of war,” 344 F. Supp. 2d, at
158; that the law of war includes the Geneva Convention
(III) Relative to the Treatment of Prisoners of War, Aug.
12, 1949, [1955] 6 U. S. T. 3316, T. I. A. S. No. 3364 (Third
Geneva Convention); that Hamdan is entitled to the full
protections of the Third Geneva Convention until ad
judged, in compliance with that treaty, not to be a prisoner
of war; and that, whether or not Hamdan is properly
classified as a prisoner of war, the military commission
convened to try him was established in violation of both
the UCMJ and Common Article 3 of the Third Geneva
Convention because it had the power to convict based on
evidence the accused would never see or hear. 344
F. Supp. 2d, at 158–172.
The Court of Appeals for the District of Columbia Cir
cuit reversed. Like the District Court, the Court of Ap
peals declined the Government’s invitation to abstain from
considering Hamdan’s challenge. Cf. Schlesinger v. Coun
cilman, 420 U. S. 738 (1975). On the merits, the panel
rejected the District Court’s further conclusion that Ham
dan was entitled to relief under the Third Geneva Conven
tion. All three judges agreed that the Geneva Conventions
were not “judicially enforceable,” 415 F. 3d, at 38, and two
thought that the Conventions did not in any event apply to
Hamdan, id., at 40–42; but see id., at 44 (Williams, J.,
——————
States or its coalition partners.” Memorandum from Deputy Secretary
of Defense Paul Wolfowitz re: Order Establishing Combatant Status
Review Tribunal §a (Jul. 7, 2004), available at http://www.defense
link.mil/news/Jul2004/d20040707review.pdf (all Internet materials as
visited June 26, 2006, and available in Clerk of Court’s case file).
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concurring). In other portions of its opinion, the court con
cluded that our decision in Quirin foreclosed any separationof-powers objection to the military commission’s jurisdiction,
and held that Hamdan’s trial before the contemplated com
mission would violate neither the UCMJ nor U. S. Armed
Forces regulations intended to implement the Geneva Con
ventions. 415 F. 3d, at 38, 42–43.
On November 7, 2005, we granted certiorari to decide
whether the military commission convened to try Hamdan
has authority to do so, and whether Hamdan may rely on
the Geneva Conventions in these proceedings.
II
On February 13, 2006, the Government filed a motion to
dismiss the writ of certiorari. The ground cited for dis
missal was the recently enacted Detainee Treatment Act
of 2005 (DTA), Pub. L. 109–148, 119 Stat. 2739. We post
poned our ruling on that motion pending argument on the
merits, 546 U. S. ___ (2006), and now deny it.
The DTA, which was signed into law on December 30,
2005, addresses a broad swath of subjects related to de
tainees. It places restrictions on the treatment and inter
rogation of detainees in U. S. custody, and it furnishes
procedural protections for U. S. personnel accused of
engaging in improper interrogation. DTA §§1002–1004,
119 Stat. 2739–2740.
It also sets forth certain
“PROCEDURES FOR STATUS REVIEW OF DETAINEES OUTSIDE
THE UNITED STATES.” §1005, id., at 2740. Subsections (a)
through (d) of §1005 direct the Secretary of Defense to
report to Congress the procedures being used by CSRTs to
determine the proper classification of detainees held in
Guantanamo Bay, Iraq, and Afghanistan, and to adopt
certain safeguards as part of those procedures.
Subsection (e) of §1005, which is entitled “JUDICIAL
REVIEW OF DETENTION OF ENEMY COMBATANTS,” supplies
the basis for the Government’s jurisdictional argument.
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The subsection contains three numbered paragraphs. The
first paragraph amends the judicial code as follows:
“(1) IN GENERAL.—Section 2241 of title 28, United
States Code, is amended by adding at the end the
following:
.
.
.
.
.
“ ‘(e) Except as provided in section 1005 of the De
tainee Treatment Act of 2005, no court, justice, or
judge shall have jurisdiction to hear or consider—
“ ‘(1) an application for a writ of habeas corpus filed
by or on behalf of an alien detained by the Depart
ment of Defense at Guantanamo Bay, Cuba; or
“ ‘(2) any other action against the United States or
its agents relating to any aspect of the detention by
the Department of Defense of an alien at Guantanamo
Bay, Cuba, who—
“ ‘(A) is currently in military custody; or
“ ‘(B) has been determined by the United States
Court of Appeals for the District of Columbia Circuit
in accordance with the procedures set forth in section
1005(e) of the Detainee Treatment Act of 2005 to have
been properly detained as an enemy combatant.’ ”
§1005(e), id., at 2741–2742.
Paragraph (2) of subsection (e) vests in the Court of
Appeals for the District of Columbia Circuit the “exclusive
jurisdiction to determine the validity of any final decision
of a [CSRT] that an alien is properly designated as an
enemy combatant.” Paragraph (2) also delimits the scope
of that review. See §§1005(e)(2)(C)(i)–(ii), id., at 2742.
Paragraph (3) mirrors paragraph (2) in structure, but
governs judicial review of final decisions of military
commissions, not CSRTs. It vests in the Court of Appeals
for the District of Columbia Circuit “exclusive jurisdic
tion to determine the validity of any final decision ren
dered pursuant to Military Commission Order No. 1,
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dated August 31, 2005 (or any successor military order).”
§1005(e)(3)(A), id., at 2743.2 Review is as of right for any
alien sentenced to death or a term of imprisonment of 10
years or more, but is at the Court of Appeals’ discretion
in all other cases. The scope of review is limited to the
following inquiries:
“(i) whether the final decision [of the military com
mission] was consistent with the standards and pro
cedures specified in the military order referred to in
subparagraph (A); and
“(ii) to the extent the Constitution and laws of the
United States are applicable, whether the use of such
standards and procedures to reach the final decision
is consistent with the Constitution and laws of the
United States.” §1005(e)(3)(D), ibid.
Finally, §1005 contains an “effective date” provision,
which reads as follows:
“(1) IN GENERAL.—This section shall take effect on
the date of the enactment of this Act.
“(2) REVIEW OF COMBATANT STATUS TRIBUNAL AND
MILITARY COMMISSION DECISIONS.—Paragraphs (2)
and (3) of subsection (e) shall apply with respect to
any claim whose review is governed by one of such
paragraphs and that is pending on or after the date of
the enactment of this Act.” §1005(h), id., at 2743–
2744.3
The Act is silent about whether paragraph (1) of subsec
tion (e) “shall apply” to claims pending on the date of
——————
2 The military order referenced in this section is discussed further in
Parts III and VI, infra.
3 The penultimate subsections of §1005 emphasize that the provision
does not “confer any constitutional right on an alien detained as an
enemy combatant outside the United States” and that the “United
States” does not, for purposes of §1005, include Guantanamo Bay.
§§1005(f)–(g).
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enactment.
The Government argues that §§1005(e)(1) and 1005(h)
had the immediate effect, upon enactment, of repealing
federal jurisdiction not just over detainee habeas actions
yet to be filed but also over any such actions then pending
in any federal court—including this Court. Accordingly, it
argues, we lack jurisdiction to review the Court of Appeals’
decision below.
Hamdan objects to this theory on both constitutional
and statutory grounds. Principal among his constitutional
arguments is that the Government’s preferred reading
raises grave questions about Congress’ authority to im
pinge upon this Court’s appellate jurisdiction, particularly
in habeas cases. Support for this argument is drawn from
Ex parte Yerger, 8 Wall. 85 (1869), in which, having ex
plained that “the denial to this court of appellate jurisdic
tion” to consider an original writ of habeas corpus would
“greatly weaken the efficacy of the writ,” id., at 102–103,
we held that Congress would not be presumed to have
effected such denial absent an unmistakably clear state
ment to the contrary. See id., at 104–105; see also Felker
v. Turpin, 518 U. S. 651 (1996); Durousseau v. United
States, 6 Cranch 307, 314 (1810) (opinion for the Court by
Marshall, C. J.) (The “appellate powers of this court” are
not created by statute but are “given by the constitution”);
United States v. Klein, 13 Wall. 128 (1872). Cf. Ex parte
McCardle, 7 Wall. 506, 514 (1869) (holding that Congress
had validly foreclosed one avenue of appellate review
where its repeal of habeas jurisdiction, reproduced in the
margin,4 could not have been “a plainer instance of posi
——————
4 “ ‘And be it further enacted, That so much of the act approved Febru
ary 5, 1867, entitled “An act to amend an act to establish the judicial
courts of the United States, approved September 24, 1789,” as author
ized an appeal from the judgment of the Circuit Court to the Supreme
Court of the United States, or the exercise of any such jurisdiction by
said Supreme Court, on appeals which have been, or may hereafter be
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tive exception”). Hamdan also suggests that, if the Gov
ernment’s reading is correct, Congress has unconstitution
ally suspended the writ of habeas corpus.
We find it unnecessary to reach either of these argu
ments. Ordinary principles of statutory construction suffice
to rebut the Government’s theory—at least insofar as this
case, which was pending at the time the DTA was enacted,
is concerned.
The Government acknowledges that only paragraphs (2)
and (3) of subsection (e) are expressly made applicable to
pending cases, see §1005(h)(2), 119 Stat. 2743–2744, but
argues that the omission of paragraph (1) from the scope
of that express statement is of no moment. This is so, we
are told, because Congress’ failure to expressly reserve
federal courts’ jurisdiction over pending cases erects a
presumption against jurisdiction, and that presumption is
rebutted by neither the text nor the legislative history of
the DTA.
The first part of this argument is not entirely without
support in our precedents. We have in the past “applied
intervening statutes conferring or ousting jurisdiction,
whether or not jurisdiction lay when the underlying con
duct occurred or when the suit was filed.” Landgraf v.
USI Film Products, 511 U. S. 244, 274 (1994) (citing
Bruner v. United States, 343 U. S. 112 (1952); Hallowell v.
Commons, 239 U. S. 506 (1916)); see Republic of Austria v.
Altmann, 541 U. S. 677, 693 (2004). But the “presump
tion” that these cases have applied is more accurately
viewed as the nonapplication of another presumption—
viz., the presumption against retroactivity—in certain
limited circumstances.5 If a statutory provision “would
——————
taken, be, and the same is hereby repealed.’ ” 7 Wall., at 508.
5 See Hughes Aircraft Co. v. United States ex rel. Schumer, 520 U. S.
939, 951 (1997) (“The fact that courts often apply newly enacted juris
diction-allocating statutes to pending cases merely evidences certain
limited circumstances failing to meet the conditions for our generally
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operate retroactively” as applied to cases pending at the
time the provision was enacted, then “our traditional
presumption teaches that it does not govern absent clear
congressional intent favoring such a result.” Landgraf,
511 U. S., at 280. We have explained, however, that,
unlike other intervening changes in the law, a jurisdictionconferring or jurisdiction-stripping statute usually “takes
away no substantive right but simply changes the tribunal
that is to hear the case.” Hallowell, 239 U. S., at 508. If
that is truly all the statute does, no retroactivity problem
arises because the change in the law does not “impair
rights a party possessed when he acted, increase a party’s
liability for past conduct, or impose new duties with re
spect to transactions already completed.” Landgraf, 511
U. S., at 280.6 And if a new rule has no retroactive effect,
the presumption against retroactivity will not prevent its
application to a case that was already pending when the
new rule was enacted.
That does not mean, however, that all jurisdictionstripping provisions—or even all such provisions that
truly lack retroactive effect—must apply to cases pending
at the time of their enactment.7 “[N]ormal rules of con
——————
applicable presumption against retroactivity . . .”).
6 Cf. Hughes Aircraft, 520 U. S., at 951 (“Statutes merely addressing
which court shall have jurisdiction to entertain a particular cause of
action can fairly be said merely to regulate the secondary conduct of
litigation and not the underlying primary conduct of the parties”
(emphasis in original)).
7 In his insistence to the contrary, JUSTICE SCALIA reads too much into
Bruner v. United States, 343 U. S. 112 (1952), Hallowell v. Commons,
239 U. S. 506 (1916), and Insurance Co. v. Ritchie, 5 Wall. 541 (1867).
See post, at 2–4 (dissenting opinion). None of those cases says that the
absence of an express provision reserving jurisdiction over pending
cases trumps or renders irrelevant any other indications of congres
sional intent. Indeed, Bruner itself relied on such other indications–
including a negative inference drawn from the statutory text, cf. infra,
at 13–to support its conclusion that jurisdiction was not available. The
Court observed that (1) Congress had been put on notice by prior lower
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struction,” including a contextual reading of the statutory
language, may dictate otherwise. Lindh v. Murphy, 521
U. S. 320, 326 (1997).8 A familiar principle of statutory
construction, relevant both in Lindh and here, is that a
negative inference may be drawn from the exclusion of
language from one statutory provision that is included in
other provisions of the same statute. See id., at 330; see
also, e.g., Russello v. United States, 464 U. S. 16, 23 (1983)
(“ ‘[W]here Congress includes particular language in one
section of a statute but omits it in another section of the
same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or
exclusion’ ”). The Court in Lindh relied on this reasoning
to conclude that certain limitations on the availability of
habeas relief imposed by AEDPA applied only to cases
filed after that statute’s effective date. Congress’ failure to
identify the temporal reach of those limitations, which
governed noncapital cases, stood in contrast to its express
command in the same legislation that new rules governing
habeas petitions in capital cases “apply to cases pending
on or after the date of enactment.” §107(c), 110 Stat. 1226;
see Lindh, 521 U. S., at 329–330. That contrast, combined
with the fact that the amendments at issue “affect[ed]
substantive entitlement to relief,” id., at 327, warranted
——————
court cases addressing the Tucker Act that it ought to specifically
reserve jurisdiction over pending cases, see 343 U. S., at 115, and (2) in
contrast to the congressional silence concerning reservation of jurisdic
tion, reservation had been made of “ ‘any rights or liabilities’ existing at
the effective date of the Act” repealed by another provision of the Act,
ibid., n. 7.
8 The question in Lindh was whether new limitations on the avail
ability of habeas relief imposed by the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), 110 Stat. 1214, applied to habeas
actions pending on the date of AEDPA’s enactment. We held that they
did not. At the outset, we rejected the State’s argument that, in the
absence of a clear congressional statement to the contrary, a “proce
dural” rule must apply to pending cases. 521 U. S., at 326.
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drawing a negative inference.
A like inference follows a fortiori from Lindh in this
case. “If . . . Congress was reasonably concerned to ensure
that [§§1005(e)(2) and (3)] be applied to pending cases, it
should have been just as concerned about [§1005(e)(1)],
unless it had the different intent that the latter [section]
not be applied to the general run of pending cases.” Id., at
329. If anything, the evidence of deliberate omission is
stronger here than it was in Lindh. In Lindh, the provi
sions to be contrasted had been drafted separately but
were later “joined together and . . . considered simultane
ously when the language raising the implication was
inserted.” Id., at 330. We observed that Congress’ tandem
review and approval of the two sets of provisions strength
ened the presumption that the relevant omission was
deliberate. Id., at 331; see also Field v. Mans, 516 U. S.
59, 75 (1995) (“The more apparently deliberate the con
trast, the stronger the inference, as applied, for example,
to contrasting statutory sections originally enacted simul
taneously in relevant respects”). Here, Congress not only
considered the respective temporal reaches of paragraphs
(1), (2), and (3) of subsection (e) together at every stage,
but omitted paragraph (1) from its directive that para
graphs (2) and (3) apply to pending cases only after having
rejected earlier proposed versions of the statute that would
have included what is now paragraph (1) within the scope
of that directive. Compare DTA §1005(h)(2), 119 Stat.
2743–2744, with 151 Cong. Rec. S12655 (Nov. 10, 2005) (S.
Amdt. 2515); see id., at S14257–S14258 (Dec. 21, 2005)
(discussing similar language proposed in both the House
and the Senate).9 Congress’ rejection of the very language
——————
9 That paragraph (1), along with paragraphs (2) and (3), is to “take
effect on the date of enactment,” DTA §1005(h)(1), 119 Stat. 2743, is not
dispositive; “a ‘statement that a statute will become effective on a
certain date does not even arguably suggest that it has any application
to conduct that occurred at an earlier date.’ ” INS v. St. Cyr, 533 U. S.
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that would have achieved the result the Government urges
here weighs heavily against the Government’s interpreta
tion. See Doe v. Chao, 540 U. S. 614, 621–623 (2004).10
——————
289, 317 (2001) (quoting Landgraf v. USI Film Products, 511 U. S. 244,
257 (1994)). Certainly, the “effective date” provision cannot bear the
weight JUSTICE SCALIA would place on it. See post, at 5, and n. 1.
Congress deemed that provision insufficient, standing alone, to render
subsections (e)(2) and (e)(3) applicable to pending cases; hence its
adoption of subsection (h)(2). JUSTICE SCALIA seeks to avoid reducing
subsection (h)(2) to a mere redundancy—a consequence he seems to
acknowledge must otherwise follow from his interpretation—by specu
lating that Congress had special reasons, not also relevant to subsec
tion (e)(1), to worry that subsections (e)(2) and (e)(3) would be ruled
inapplicable to pending cases. As we explain infra, at 17, and n. 12,
that attempt fails.
10 We note that statements made by Senators preceding passage of
the Act lend further support to what the text of the DTA and its draft
ing history already make plain. Senator Levin, one of the sponsors of
the final bill, objected to earlier versions of the Act’s “effective date”
provision that would have made subsection (e)(1) applicable to pending
cases. See, e.g., 151 Cong. Rec. S12667 (Nov. 10, 2005) (amendment
proposed by Sen. Graham that would have rendered what is now
subsection (e)(1) applicable to “any application or other action that is
pending on or after the date of the enactment of this Act”). Senator
Levin urged adoption of an alternative amendment that “would apply
only to new habeas cases filed after the date of enactment.” Id., at
S12802 (Nov. 15, 2005). That alternative amendment became the text
of subsection (h)(2). (In light of the extensive discussion of the DTA’s
effect on pending cases prior to passage of the Act, see, e.g., id., at
S12664 (Nov. 10, 2005); id., at S12755 (Nov. 14, 2005); id., at S12799–
S12802 (Nov. 15, 2005); id., at S14245, S14252–S14253, S14257–
S14258, S14274–S14275 (Dec. 21, 2005), it cannot be said that the
changes to subsection (h)(2) were inconsequential. Cf. post, at 14
(SCALIA, J., dissenting).)
While statements attributed to the final bill’s two other sponsors,
Senators Graham and Kyl, arguably contradict Senator Levin’s conten
tion that the final version of the Act preserved jurisdiction over pending
habeas cases, see 151 Cong. Rec. S14263–S14264 (Dec. 21, 2005), those
statements appear to have been inserted into the Congressional Record
after the Senate debate. See Reply Brief for Petitioner 5, n. 6; see also
151 Cong. Rec. S14260 (statement of Sen. Kyl) (“I would like to say a
few words about the now-completed National Defense Authorization Act
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The Government nonetheless offers two reasons why, in
its view, no negative inference may be drawn in favor of
jurisdiction. First, it asserts that Lindh is inapposite
because “Section 1005(e)(1) and (h)(1) remove jurisdiction,
while Section 1005(e)(2), (3) and (h)(2) create an exclusive
review mechanism and define the nature of that review.”
Reply Brief in Support of Respondents’ Motion to Dismiss
4. Because the provisions being contrasted “address
wholly distinct subject matters,” Martin v. Hadix, 527
U. S. 343, 356 (1999), the Government argues, Congress’
different treatment of them is of no significance.
This argument must fail because it rests on a false dis
tinction between the “jurisdictional” nature of subsection
(e)(1) and the “procedural” character of subsections (e)(2)
and (e)(3). In truth, all three provisions govern jurisdic
tion over detainees’ claims; subsection (e)(1) addresses
jurisdiction in habeas cases and other actions “relating to
any aspect of the detention,” while subsections (e)(2) and
(3) vest exclusive,11 but limited, jurisdiction in the Court of
——————
for fiscal year 2006” (emphasis added)). All statements made during
the debate itself support Senator Levin’s understanding that the final
text of the DTA would not render subsection (e)(1) applicable to pend
ing cases. See, e.g., id., at S14245, S14252–S14253, S14274–S14275
(Dec. 21, 2005). The statements that JUSTICE SCALIA cites as evidence
to the contrary construe subsection (e)(3) to strip this Court of jurisdic
tion, see post, at 12, n. 4 (dissenting opinion) (quoting 151 Cong. Rec.
S12796 (Nov. 15, 2005) (statement of Sen. Specter))—a construction
that the Government has expressly disavowed in this litigation, see n.
11, infra. The inapposite November 14, 2005, statement of Senator
Graham, which JUSTICE SCALIA cites as evidence of that Senator’s
“assumption that pending cases are covered,” post, at 12, and n. 3
(citing 151 Cong. Rec. S12756 (Nov. 14, 2005)), follows directly after the
uncontradicted statement of his co-sponsor, Senator Levin, assuring
members of the Senate that “the amendment will not strip the courts of
jurisdiction over [pending] cases.” Id., at S12755.
11 The District of Columbia Circuit’s jurisdiction, while “exclusive” in
one sense, would not bar this Court’s review on appeal from a decision
under the DTA. See Reply Brief in Support of Respondents’ Motion to
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Appeals for the District of Columbia Circuit to review
“final decision[s]” of CSRTs and military commissions.
That subsection (e)(1) strips jurisdiction while subsec
tions (e)(2) and (e)(3) restore it in limited form is hardly a
distinction upon which a negative inference must founder.
JUSTICE SCALIA, in arguing to the contrary, maintains
that Congress had “ample reason” to provide explicitly for
application of subsections (e)(2) and (e)(3) to pending cases
because “jurisdiction-stripping” provisions like subsection
(e)(1) have been treated differently under our retroactivity
jurisprudence than “jurisdiction-conferring” ones like
subsections (e)(2) and (e)(3). Post, at 8 (dissenting opin
ion); see also Reply Brief in Support of Respondents’ Mo
tion to Dismiss 5–6. That theory is insupportable. As
suming arguendo that subsections (e)(2) and (e)(3) “confer
new jurisdiction (in the D. C. Circuit) where there was
none before,” post, at 8 (emphasis in original); but see
Rasul v. Bush, 542 U. S. 466 (2004), and that our prece
dents can be read to “strongly indicat[e]” that jurisdictioncreating statutes raise special retroactivity concerns not
also raised by jurisdiction-stripping statutes, post, at 8,12
subsections (e)(2) and (e)(3) “confer” jurisdiction in a man
——————
Dismiss 16–17, n. 12 (“While the DTA does not expressly call for
Supreme Court review of the District of Columbia Circuit’s decisions,
Section 1005(e)(2) and (3) . . . do not remove this Court’s jurisdiction
over such decisions under 28 U. S. C. §1254(1)”).
12 This assertion is itself highly questionable. The cases that JUSTICE
SCALIA cites to support his distinction are Republic of Austria v.
Altmann, 541 U. S. 677 (2004), and Hughes Aircraft Co. v. United
States ex rel. Schumer, 520 U. S. 939 (1997). See post, at 8. While the
Court in both of those cases recognized that statutes “creating” jurisdic
tion may have retroactive effect if they affect “substantive” rights, see
Altmann, 541 U. S., at 695, and n. 15; Hughes Aircraft, 520 U. S., at
951, we have applied the same analysis to statutes that have jurisdic
tion-stripping effect, see Lindh v. Murphy, 521 U. S. 320, 327–328
(1997); id., at 342–343 (Rehnquist, C. J., dissenting) (construing
AEDPA’s amendments as “ousting jurisdiction”).
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ner that cannot conceivably give rise to retroactivity ques
tions under our precedents. The provisions impose no
additional liability or obligation on any private party or
even on the United States, unless one counts the burden of
litigating an appeal—a burden not a single one of our
cases suggests triggers retroactivity concerns.13 Moreover,
it strains credulity to suggest that the desire to reinforce
the application of subsections (e)(2) and (e)(3) to pending
cases drove Congress to exclude subsection (e)(1) from
§1005(h)(2).
The Government’s second objection is that applying
subsections (e)(2) and (e)(3) but not (e)(1) to pending cases
“produces an absurd result” because it grants (albeit only
temporarily) dual jurisdiction over detainees’ cases in
circumstances where the statute plainly envisions that the
District of Columbia Circuit will have “exclusive” and
immediate jurisdiction over such cases. Reply Brief in
Support of Respondents’ Motion to Dismiss 7. But the
premise here is faulty; subsections (e)(2) and (e)(3) grant
jurisdiction only over actions to “determine the validity of
any final decision” of a CSRT or commission. Because
Hamdan, at least, is not contesting any “final decision” of
a CSRT or military commission, his action does not fall
within the scope of subsection (e)(2) or (e)(3). There is,
then, no absurdity.14
——————
13 See Landgraf, 511 U. S., at 271, n. 25 (observing that “the great
majority of our decisions relying upon the antiretroactivity presumption
have involved intervening statutes burdening private parties,” though
“we have applied the presumption in cases involving new monetary
obligations that fell only on the government” (emphasis added)); see
also Altmann, 541 U. S., at 728–729 (KENNEDY, J., dissenting) (explain
ing that if retroactivity concerns do not arise when a new monetary
obligation is imposed on the United States it is because “Congress, by
virtue of authoring the legislation, is itself fully capable of protecting
the Federal Government from having its rights degraded by retroactive
laws”).
14 There may be habeas cases that were pending in the lower courts at

Cite as: 548 U. S. ____ (2006)

19

Opinion of the Court

The Government’s more general suggestion that Con
gress can have had no good reason for preserving habeas
jurisdiction over cases that had been brought by detainees
prior to enactment of the DTA not only is belied by the
legislative history, see n. 10, supra, but is otherwise with
out merit. There is nothing absurd about a scheme under
which pending habeas actions—particularly those, like
this one, that challenge the very legitimacy of the tribu
nals whose judgments Congress would like to have re
viewed—are preserved, and more routine challenges to
final decisions rendered by those tribunals are carefully
channeled to a particular court and through a particular
lens of review.
Finally, we cannot leave unaddressed JUSTICE SCALIA’s
contentions that the “meaning of §1005(e)(1) is entirely
clear,” post, at 6, and that “the plain import of a statute
repealing jurisdiction is to eliminate the power to consider
and render judgment—in an already pending case no less
than in a case yet to be filed,” post, at 3 (emphasis in
original). Only by treating the Bruner rule as an inflexible
trump (a thing it has never been, see n. 7, supra) and
ignoring both the rest of §1005’s text and its drafting
history can one conclude as much. Congress here ex
pressly provided that subsections (e)(2) and (e)(3) applied
to pending cases. It chose not to so provide—after having
been presented with the option—for subsection (e)(1). The
omission is an integral part of the statutory scheme that
muddies whatever “plain meaning” may be discerned from
blinkered study of subsection (e)(1) alone. The dissent’s
speculation about what Congress might have intended by
the omission not only is counterfactual, cf. n. 10, supra
——————
the time the DTA was enacted that do qualify as challenges to “final
decision[s]” within the meaning of subsection (e)(2) or (e)(3). We
express no view about whether the DTA would require transfer of such
an action to the District of Columbia Circuit.
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(recounting legislative history), but rests on both a mis
construction of the DTA and an erroneous view our prece
dents, see supra, at 17, and n. 12.
For these reasons, we deny the Government’s motion to
dismiss.15
III
Relying on our decision in Councilman, 420 U. S. 738,
the Government argues that, even if we have statutory
jurisdiction, we should apply the “judge-made rule that
civilian courts should await the final outcome of on-going
military proceedings before entertaining an attack on
those proceedings.” Brief for Respondents 12. Like the
District Court and the Court of Appeals before us, we
reject this argument.
In Councilman, an army officer on active duty was
referred to a court-martial for trial on charges that he
violated the UCMJ by selling, transferring, and possessing
marijuana. 420 U. S., at 739–740. Objecting that the
alleged offenses were not “ ‘service connected,’ ” id., at 740,
the officer filed suit in Federal District Court to enjoin the
proceedings. He neither questioned the lawfulness of
courts-martial or their procedures nor disputed that, as a
serviceman, he was subject to court-martial jurisdiction.
His sole argument was that the subject matter of his case
did not fall within the scope of court-martial authority.
See id., at 741, 759. The District Court granted his re
quest for injunctive relief, and the Court of Appeals
——————
15 Because we conclude that §1005(e)(1) does not strip federal courts’
jurisdiction over cases pending on the date of the DTA’s enactment, we
do not decide whether, if it were otherwise, this Court would nonethe
less retain jurisdiction to hear Hamdan’s appeal. Cf. supra, at 10. Nor
do we decide the manner in which the canon of constitutional avoidance
should affect subsequent interpretation of the DTA. See, e.g., St. Cyr,
533 U. S., at 300 (a construction of a statute “that would entirely
preclude review of a pure question of law by any court would give rise
to substantial constitutional questions”).
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affirmed.
We granted certiorari and reversed. Id., at 761. We did
not reach the merits of whether the marijuana charges
were sufficiently “service connected” to place them within
the subject-matter jurisdiction of a court-martial. Instead,
we concluded that, as a matter of comity, federal courts
should normally abstain from intervening in pending
court-martial proceedings against members of the Armed
Forces,16 and further that there was nothing in the par
ticular circumstances of the officer’s case to displace that
general rule. See id., at 740, 758.
Councilman identifies two considerations of comity that
together favor abstention pending completion of ongoing
court-martial proceedings against service personnel. See
New v. Cohen, 129 F. 3d 639, 643 (CADC 1997); see also
415 F. 3d, at 36–37 (discussing Councilman and New).
First, military discipline and, therefore, the efficient op
eration of the Armed Forces are best served if the military
justice system acts without regular interference from
civilian courts. See Councilman, 420 U. S., at 752. Sec
ond, federal courts should respect the balance that Con
gress struck between military preparedness and fairness
to individual service members when it created “an inte
grated system of military courts and review procedures, a
——————
16 Councilman

distinguished service personnel from civilians, whose
challenges to ongoing military proceedings are cognizable in federal
court. See, e.g., United States ex rel. Toth v. Quarles, 350 U. S. 11
(1955). As we explained in Councilman, abstention is not appropriate
in cases in which individuals raise “ ‘substantial arguments denying the
right of the military to try them at all,’ ” and in which the legal chal
lenge “turn[s] on the status of the persons as to whom the military
asserted its power.” 420 U. S., at 759 (quoting Noyd v. Bond, 395 U. S.
683, 696, n. 8 (1969)). In other words, we do not apply Councilman
abstention when there is a substantial question whether a military
tribunal has personal jurisdiction over the defendant. Because we
conclude that abstention is inappropriate for a more basic reason, we
need not consider whether the jurisdictional exception recognized in
Councilman applies here.
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critical element of which is the Court of Military Appeals,
consisting of civilian judges ‘completely removed from all
military influence or persuasion . . . .’ ” Id., at 758 (quot
ing H. R. Rep. No. 491, 81st Cong., 1st Sess., p. 7 (1949)).
Just as abstention in the face of ongoing state criminal
proceedings is justified by our expectation that state
courts will enforce federal rights, so abstention in the face
of ongoing court-martial proceedings is justified by our
expectation that the military court system established by
Congress—with its substantial procedural protections and
provision for appellate review by independent civilian
judges—“will vindicate servicemen’s constitutional rights,”
420 U. S., at 758. See id., at 755–758.17
The same cannot be said here; indeed, neither of the
comity considerations identified in Councilman weighs in
favor of abstention in this case. First, Hamdan is not a
member of our Nation’s Armed Forces, so concerns about
military discipline do not apply. Second, the tribunal
convened to try Hamdan is not part of the integrated
system of military courts, complete with independent
review panels, that Congress has established. Unlike the
officer in Councilman, Hamdan has no right to appeal any
conviction to the civilian judges of the Court of Military
Appeals (now called the United States Court of Appeals
for the Armed Forces, see Pub. L. 103–337, 108 Stat.
2831). Instead, under Dept. of Defense Military Commis
——————
17 See

also Noyd, 395 U. S., at 694–696 (noting that the Court of Mili
tary Appeals consisted of “disinterested civilian judges,” and concluding
that there was no reason for the Court to address an Air Force Captain’s
argument that he was entitled to remain free from confinement pending
appeal of his conviction by court-martial “when the highest military
court stands ready to consider petitioner’s arguments”). Cf. Parisi v.
Davidson, 405 U. S. 34, 41–43 (1972) (“Under accepted principles of
comity, the court should stay its hand only if the relief the petitioner
seeks . . . would also be available to him with reasonable promptness
and certainty through the machinery of the military judicial system in
its processing of the court-martial charge”).
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sion Order No. 1 (Commission Order No. 1), which was
issued by the President on March 21, 2002, and amended
most recently on August 31, 2005, and which governs the
procedures for Hamdan’s commission, any conviction
would be reviewed by a panel consisting of three military
officers designated by the Secretary of Defense. Commis
sion Order No. 1 §6(H)(4). Commission Order No. 1 pro
vides that appeal of a review panel’s decision may be had
only to the Secretary of Defense himself, §6(H)(5), and
then, finally, to the President, §6(H)(6).18
We have no doubt that the various individuals assigned
review power under Commission Order No. 1 would strive
to act impartially and ensure that Hamdan receive all
protections to which he is entitled. Nonetheless, these
review bodies clearly lack the structural insulation from
military influence that characterizes the Court of Appeals
for the Armed Forces, and thus bear insufficient concep
tual similarity to state courts to warrant invocation of
abstention principles.19
In sum, neither of the two comity considerations under
lying our decision to abstain in Councilman applies to the
circumstances of this case. Instead, this Court’s decision
in Quirin is the most relevant precedent. In Quirin, seven
German saboteurs were captured upon arrival by subma
rine in New York and Florida. 317 U. S., at 21. The Presi
dent convened a military commission to try the saboteurs,
who then filed habeas corpus petitions in the United
——————
18 If he chooses, the President may delegate this ultimate decisionmaking authority to the Secretary of Defense. See §6(H)(6).
19 JUSTICE SCALIA chides us for failing to include the District of Co
lumbia Circuit’s review powers under the DTA in our description of the
review mechanism erected by Commission Order No. 1. See post, at 22.
Whether or not the limited review permitted under the DTA may be
treated as akin to the plenary review exercised by the Court of Appeals
for the Armed Forces, petitioner here is not afforded a right to such
review. See infra, at 52; §1005(e)(3), 119 Stat. 2743.
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States District Court for the District of Columbia challeng
ing their trial by commission. We granted the saboteurs’
petition for certiorari to the Court of Appeals before judg
ment. See id., at 19. Far from abstaining pending the
conclusion of military proceedings, which were ongoing,
we convened a special Term to hear the case and expedited
our review. That course of action was warranted, we
explained, “[i]n view of the public importance of the ques
tions raised by [the cases] and of the duty which rests on
the courts, in time of war as well as in time of peace, to
preserve unimpaired the constitutional safeguards of civil
liberty, and because in our opinion the public interest
required that we consider and decide those questions
without any avoidable delay.” Ibid.
As the Court of Appeals here recognized, Quirin “pro
vides a compelling historical precedent for the power of
civilian courts to entertain challenges that seek to inter
rupt the processes of military commissions.” 415 F. 3d, at
36.20 The circumstances of this case, like those in Quirin,
——————
20 Having correctly declined to abstain from addressing Hamdan’s
challenge to the lawfulness of the military commission convened to try
him, the Court of Appeals suggested that Councilman abstention
nonetheless applied to bar its consideration of one of Hamdan’s argu
ments—namely, that his commission violated Article 3 of the Third
Geneva Convention, 6 U. S. T. 3316, 3318. See Part VI, infra. Al
though the Court of Appeals rejected the Article 3 argument on the
merits, it also stated that, because the challenge was not “jurisdic
tional,” it did not fall within the exception that Schlesinger v. Council
man, 420 U. S. 738 (1975), recognized for defendants who raise sub
stantial arguments that a military tribunal lacks personal jurisdiction
over them. See 415 F. 3d, at 42.
In reaching this conclusion, the Court of Appeals conflated two
distinct inquiries: (1) whether Hamdan has raised a substantial argu
ment that the military commission lacks authority to try him; and,
more fundamentally, (2) whether the comity considerations underlying
Councilman apply to trigger the abstention principle in the first place.
As the Court of Appeals acknowledged at the beginning of its opinion,
the first question warrants consideration only if the answer to the
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simply do not implicate the “obligations of comity” that,
under appropriate circumstances, justify abstention.
Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 733 (1996)
(KENNEDY, J., concurring).
Finally, the Government has identified no other “impor
tant countervailing interest” that would permit federal
courts to depart from their general “duty to exercise the
jurisdiction that is conferred upon them by Congress.” Id.,
at 716 (majority opinion). To the contrary, Hamdan and
the Government both have a compelling interest in know
ing in advance whether Hamdan may be tried by a mili
tary commission that arguably is without any basis in law
and operates free from many of the procedural rules pre
scribed by Congress for courts-martial—rules intended to
safeguard the accused and ensure the reliability of any
conviction. While we certainly do not foreclose the possi
bility that abstention may be appropriate in some cases
seeking review of ongoing military commission proceed
ings (such as military commissions convened on the battle
field), the foregoing discussion makes clear that, under our
precedent, abstention is not justified here. We therefore
proceed to consider the merits of Hamdan’s challenge.
IV
The military commission, a tribunal neither mentioned
in the Constitution nor created by statute, was born of
military necessity. See W. Winthrop, Military Law and
Precedents 831 (rev. 2d ed. 1920) (hereinafter Winthrop).
——————
second is yes. See 415 F. 3d, at 36–37. Since, as the Court of Appeals
properly concluded, the answer to the second question is in fact no,
there is no need to consider any exception.
At any rate, it appears that the exception would apply here. As
discussed in Part VI, infra, Hamdan raises a substantial argument
that, because the military commission that has been convened to try
him is not a “ ‘regularly constituted court’ ” under the Geneva Conven
tions, it is ultra vires and thus lacks jurisdiction over him. Brief for
Petitioner 5.
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Though foreshadowed in some respects by earlier tribu
nals like the Board of General Officers that General Wash
ington convened to try British Major John André for spy
ing during the Revolutionary War, the commission “as
such” was inaugurated in 1847. Id., at 832; G. Davis, A
Treatise on the Military Law of the United States 308 (2d
ed. 1909) (hereinafter Davis). As commander of occupied
Mexican territory, and having available to him no other
tribunal, General Winfield Scott that year ordered the
establishment of both “ ‘military commissions’ ” to try
ordinary crimes committed in the occupied territory and a
“council of war” to try offenses against the law of war.
Winthrop 832 (emphases in original).
When the exigencies of war next gave rise to a need for
use of military commissions, during the Civil War, the
dual system favored by General Scott was not adopted.
Instead, a single tribunal often took jurisdiction over
ordinary crimes, war crimes, and breaches of military
orders alike. As further discussed below, each aspect of
that seemingly broad jurisdiction was in fact supported by
a separate military exigency. Generally, though, the need
for military commissions during this period—as during the
Mexican War—was driven largely by the then very limited
jurisdiction of courts-martial: “The occasion for the mili
tary commission arises principally from the fact that the
jurisdiction of the court-martial proper, in our law, is
restricted by statute almost exclusively to members of the
military force and to certain specific offences defined in a
written code.” Id., at 831 (emphasis in original).
Exigency alone, of course, will not justify the establish
ment and use of penal tribunals not contemplated by
Article I, §8 and Article III, §1 of the Constitution unless
some other part of that document authorizes a response to
the felt need. See Ex parte Milligan, 4 Wall. 2, 121 (1866)
(“Certainly no part of the judicial power of the country was
conferred on [military commissions]”); Ex parte Val
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landigham, 1 Wall. 243, 251 (1864); see also Quirin, 317
U. S., at 25 (“Congress and the President, like the courts,
possess no power not derived from the Constitution”). And
that authority, if it exists, can derive only from the powers
granted jointly to the President and Congress in time of
war. See id., at 26–29; In re Yamashita, 327 U. S. 1, 11
(1946).
The Constitution makes the President the “Commander
in Chief” of the Armed Forces, Art. II, §2, cl. 1, but vests in
Congress the powers to “declare War . . . and make Rules
concerning Captures on Land and Water,” Art. I, §8, cl. 11,
to “raise and support Armies,” id., cl. 12, to “define and
punish . . . Offences against the Law of Nations,” id., cl.
10, and “To make Rules for the Government and Regula
tion of the land and naval Forces,” id., cl. 14. The inter
play between these powers was described by Chief Justice
Chase in the seminal case of Ex parte Milligan:
“The power to make the necessary laws is in Con
gress; the power to execute in the President. Both
powers imply many subordinate and auxiliary powers.
Each includes all authorities essential to its due exer
cise. But neither can the President, in war more than
in peace, intrude upon the proper authority of Con
gress, nor Congress upon the proper authority of the
President. . . . Congress cannot direct the conduct of
campaigns, nor can the President, or any commander
under him, without the sanction of Congress, institute
tribunals for the trial and punishment of offences, ei
ther of soldiers or civilians, unless in cases of a con
trolling necessity, which justifies what it compels, or
at least insures acts of indemnity from the justice of
the legislature.” 4 Wall., at 139–140.21
——————
21 See also Winthrop 831 (“[I]n general, it is those provisions of the
Constitution which empower Congress to ‘declare war’ and ‘raise
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Whether Chief Justice Chase was correct in suggesting
that the President may constitutionally convene military
commissions “without the sanction of Congress” in cases of
“controlling necessity” is a question this Court has not
answered definitively, and need not answer today. For we
held in Quirin that Congress had, through Article of War
15, sanctioned the use of military commissions in such
circumstances. 317 U. S., at 28 (“By the Articles of War,
and especially Article 15, Congress has explicitly provided,
so far as it may constitutionally do so, that military tribu
nals shall have jurisdiction to try offenders or offenses
against the law of war in appropriate cases”). Article 21 of
the UCMJ, the language of which is substantially identical
to the old Article 15 and was preserved by Congress after
World War II,22 reads as follows:
“Jurisdiction of courts-martial not exclusive.
“The provisions of this code conferring jurisdiction
upon courts-martial shall not be construed as depriv
ing military commissions, provost courts, or other
military tribunals of concurrent jurisdiction in respect
of offenders or offenses that by statute or by the law of
war may be tried by such military commissions, pro
vost courts, or other military tribunals.” 64 Stat. 115.
We have no occasion to revisit Quirin’s controversial
characterization of Article of War 15 as congressional
authorization for military commissions. Cf. Brief for Legal
——————
armies,’ and which, in authorizing the initiation of war, authorize the
employment of all necessary and proper agencies for its due prosecu
tion, from which this tribunal derives its original sanction” (emphasis
in original)).
22 Article 15 was first adopted as part of the Articles of War in 1916.
See Act of Aug. 29, 1916, ch. 418, §3, Art. 15, 39 Stat. 652. When the
Articles of War were codified and re-enacted as the UCMJ in 1950,
Congress determined to retain Article 15 because it had been “con
strued by the Supreme Court (Ex Parte Quirin, 317 U. S. 1 (1942)).”
S. Rep. No. 486, 81st Cong., 1st Sess., 13 (1949).

Cite as: 548 U. S. ____ (2006)

29

Opinion of the Court

Scholars and Historians as Amici Curiae 12–15. Contrary
to the Government’s assertion, however, even Quirin did
not view the authorization as a sweeping mandate for the
President to “invoke military commissions when he deems
them necessary.” Brief for Respondents 17. Rather, the
Quirin Court recognized that Congress had simply pre
served what power, under the Constitution and the com
mon law of war, the President had had before 1916 to
convene military commissions—with the express condition
that the President and those under his command comply
with the law of war. See 317 U. S., at 28–29.23 That much
is evidenced by the Court’s inquiry, following its conclu
sion that Congress had authorized military commissions,
into whether the law of war had indeed been complied
with in that case. See ibid.
The Government would have us dispense with the in
quiry that the Quirin Court undertook and find in either
the AUMF or the DTA specific, overriding authorization
for the very commission that has been convened to try
Hamdan. Neither of these congressional Acts, however,
expands the President’s authority to convene military
commissions. First, while we assume that the AUMF
activated the President’s war powers, see Hamdi v. Rums
feld, 542 U. S. 507 (2004) (plurality opinion), and that
those powers include the authority to convene military
commissions in appropriate circumstances, see id., at 518;
Quirin, 317 U. S., at 28–29; see also Yamashita, 327 U. S.,
at 11, there is nothing in the text or legislative history of
the AUMF even hinting that Congress intended to expand
or alter the authorization set forth in Article 21 of the
——————
23 Whether or not the President has independent power, absent con
gressional authorization, to convene military commissions, he may not
disregard limitations that Congress has, in proper exercise of its own
war powers, placed on his powers. See Youngstown Sheet & Tube Co. v.
Sawyer, 343 U. S. 579, 637 (1952) (Jackson, J., concurring). The
Government does not argue otherwise.
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UCMJ. Cf. Yerger, 8 Wall., at 105 (“Repeals by implica
tion are not favored”).24
Likewise, the DTA cannot be read to authorize this
commission. Although the DTA, unlike either Article 21
or the AUMF, was enacted after the President had con
vened Hamdan’s commission, it contains no language
authorizing that tribunal or any other at Guantanamo
Bay. The DTA obviously “recognize[s]” the existence of the
Guantanamo Bay commissions in the weakest sense, Brief
for Respondents 15, because it references some of the
military orders governing them and creates limited judi
cial review of their “final decision[s],” DTA §1005(e)(3),
119 Stat. 2743. But the statute also pointedly reserves
judgment on whether “the Constitution and laws of the
United States are applicable” in reviewing such decisions
and whether, if they are, the “standards and procedures”
used to try Hamdan and other detainees actually violate
the “Constitution and laws.” Ibid.
Together, the UCMJ, the AUMF, and the DTA at most
acknowledge a general Presidential authority to convene
military commissions in circumstances where justified
under the “Constitution and laws,” including the law of
war. Absent a more specific congressional authorization,
the task of this Court is, as it was in Quirin, to decide
whether Hamdan’s military commission is so justified. It
is to that inquiry we now turn.
——————
24 On this point, it is noteworthy that the Court in Ex parte Quirin,
317 U. S. 1 (1942), looked beyond Congress’ declaration of war and
accompanying authorization for use of force during World War II, and
relied instead on Article of War 15 to find that Congress had authorized
the use of military commissions in some circumstances. See id., at 26–
29. JUSTICE THOMAS’ assertion that we commit “error” in reading
Article 21 of the UCMJ to place limitations upon the President’s use of
military commissions, see post, at 5 (dissenting opinion), ignores the
reasoning in Quirin.
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V
The common law governing military commissions may
be gleaned from past practice and what sparse legal prece
dent exists. Commissions historically have been used in
three situations. See Bradley & Goldsmith, Congressional
Authorization and the War on Terrorism, 118 Harv.
L. Rev. 2048, 2132–2133 (2005); Winthrop 831–846; Hear
ings on H. R. 2498 before the Subcommittee of the House
Committee on Armed Services, 81st Cong., 1st Sess., 975
(1949). First, they have substituted for civilian courts at
times and in places where martial law has been declared.
Their use in these circumstances has raised constitutional
questions, see Duncan v. Kahanamoku, 327 U. S. 304
(1946); Milligan, 4 Wall., at 121–122, but is well recog
nized.25 See Winthrop 822, 836–839. Second, commis
sions have been established to try civilians “as part of a
temporary military government over occupied enemy
territory or territory regained from an enemy where civil
ian government cannot and does not function.” Duncan,
327 U. S., at 314; see Milligan, 4 Wall., at 141–142 (Chase,
C. J., concurring in judgment) (distinguishing “MARTIAL
LAW PROPER” from “MILITARY GOVERNMENT” in occupied
territory). Illustrative of this second kind of commission is
——————
25 The

justification for, and limitations on, these commissions were
summarized in Milligan:
“If, in foreign invasion or civil war, the courts are actually closed, and
it is impossible to administer criminal justice according to law, then, on
the theatre of active military operations, where war really prevails,
there is a necessity to furnish a substitute for the civil authority, thus
overthrown, to preserve the safety of the army and society; and as no
power is left but the military, it is allowed to govern by martial rule
until the laws can have their free course. As necessity creates the rule,
so it limits its duration; for, if this government is continued after the
courts are reinstated, it is a gross usurpation of power. Martial rule
can never exist where the courts are open, and in the proper and
unobstructed exercise of their jurisdiction. It is also confined to the
locality of actual war.” 4 Wall., at 127 (emphases in original).
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the one that was established, with jurisdiction to apply the
German Criminal Code, in occupied Germany following
the end of World War II. See Madsen v. Kinsella, 343
U. S. 341, 356 (1952).26
The third type of commission, convened as an “incident
to the conduct of war” when there is a need “to seize and
subject to disciplinary measures those enemies who in
their attempt to thwart or impede our military effort have
violated the law of war,” Quirin, 317 U. S., at 28–29, has
been described as “utterly different” from the other two.
Bickers, Military Commissions are Constitutionally Sound:
A Response to Professors Katyal and Tribe, 34 Tex. Tech.
L. Rev. 899, 902 (2002–2003).27 Not only is its jurisdiction
limited to offenses cognizable during time of war, but its
role is primarily a factfinding one—to determine, typically
on the battlefield itself, whether the defendant has vio
lated the law of war. The last time the U. S. Armed Forces
——————
26 The limitations on these occupied territory or military government
commissions are tailored to the tribunals’ purpose and the exigencies
that necessitate their use. They may be employed “pending the estab
lishment of civil government,” Madsen, 343 U. S., at 354–355, which
may in some cases extend beyond the “cessation of hostilities,” id., at
348.
27 So much may not be evident on cold review of the Civil War trials
often cited as precedent for this kind of tribunal because the commis
sions established during that conflict operated as both martial law or
military government tribunals and law-of-war commissions. Hence,
“military commanders began the practice [during the Civil War] of
using the same name, the same rules, and often the same tribunals” to
try both ordinary crimes and war crimes. Bickers, 34 Tex. Tech. L. Rev.,
at 908. “For the first time, accused horse thieves and alleged saboteurs
found themselves subject to trial by the same military commission.”
Id., at 909. The Civil War precedents must therefore be considered
with caution; as we recognized in Quirin, 317 U. S., at 29, and as
further discussed below, commissions convened during time of war but
under neither martial law nor military government may try only
offenses against the law of war.
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used the law-of-war military commission was during
World War II. In Quirin, this Court sanctioned President
Roosevelt’s use of such a tribunal to try Nazi saboteurs
captured on American soil during the War. 317 U. S. 1.
And in Yamashita, we held that a military commission
had jurisdiction to try a Japanese commander for failing to
prevent troops under his command from committing
atrocities in the Philippines. 327 U. S. 1.
Quirin is the model the Government invokes most fre
quently to defend the commission convened to try Ham
dan. That is both appropriate and unsurprising. Since
Guantanamo Bay is neither enemy-occupied territory nor
under martial law, the law-of-war commission is the only
model available. At the same time, no more robust model
of executive power exists; Quirin represents the highwater mark of military power to try enemy combatants for
war crimes.
The classic treatise penned by Colonel William Win
throp, whom we have called “the ‘Blackstone of Military
Law,’ ” Reid v. Covert, 354 U. S. 1, 19, n. 38 (1957) (plural
ity opinion), describes at least four preconditions for exer
cise of jurisdiction by a tribunal of the type convened to try
Hamdan. First, “[a] military commission, (except where
otherwise authorized by statute), can legally assume
jurisdiction only of offenses committed within the field of
the command of the convening commander.” Winthrop
836. The “field of command” in these circumstances means
the “theatre of war.” Ibid. Second, the offense charged
“must have been committed within the period of the
war.”28 Id., at 837. No jurisdiction exists to try offenses
“committed either before or after the war.” Ibid. Third, a
military commission not established pursuant to martial
——————
28 If the commission is established pursuant to martial law or military
government, its jurisdiction extends to offenses committed within “the
exercise of military government or martial law.” Winthrop 837.
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law or an occupation may try only “[i]ndividuals of the
enemy’s army who have been guilty of illegitimate warfare
or other offences in violation of the laws of war” and mem
bers of one’s own army “who, in time of war, become
chargeable with crimes or offences not cognizable, or
triable, by the criminal courts or under the Articles of
war.” Id., at 838. Finally, a law-of-war commission has
jurisdiction to try only two kinds of offense: “Violations of
the laws and usages of war cognizable by military tribu
nals only,” and “[b]reaches of military orders or regula
tions for which offenders are not legally triable by courtmartial under the Articles of war.” Id., at 839.29
All parties agree that Colonel Winthrop’s treatise accu
rately describes the common law governing military com
missions, and that the jurisdictional limitations he identi
fies were incorporated in Article of War 15 and, later,
Article 21 of the UCMJ. It also is undisputed that Ham
dan’s commission lacks jurisdiction to try him unless the
charge “properly set[s] forth, not only the details of the
act charged, but the circumstances conferring jurisdic
tion.” Id., at 842 (emphasis in original). The question is
whether the preconditions designed to ensure that a mili
tary necessity exists to justify the use of this extraordi
nary tribunal have been satisfied here.
The charge against Hamdan, described in detail in Part
I, supra, alleges a conspiracy extending over a number of
years, from 1996 to November 2001.30 All but two months
——————
29 Winthrop adds as a fifth, albeit not-always-complied-with, criterion
that “the trial must be had within the theatre of war . . . ; that, if held
elsewhere, and where the civil courts are open and available, the
proceedings and sentence will be coram non judice.” Id., at 836. The
Government does not assert that Guantanamo Bay is a theater of war,
but instead suggests that neither Washington, D. C., in 1942 nor the
Philippines in 1945 qualified as a “war zone” either. Brief for Respon
dents 27; cf. Quirin, 317 U. S. 1; In re Yamashita, 327 U. S. 1 (1946).
30 The elements of this conspiracy charge have been defined not by
Congress but by the President. See Military Commission Instruction
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of that more than 5-year-long period preceded the attacks
of September 11, 2001, and the enactment of the AUMF—
the Act of Congress on which the Government relies for
exercise of its war powers and thus for its authority to
convene military commissions.31 Neither the purported
——————
No. 2, 32 CFR §11.6 (2005).
31 JUSTICE THOMAS would treat Osama bin Laden’s 1996 declaration of
jihad against Americans as the inception of the war. See post, at 7–10
(dissenting opinion). But even the Government does not go so far;
although the United States had for some time prior to the attacks of
September 11, 2001, been aggressively pursuing al Qaeda, neither in
the charging document nor in submissions before this Court has the
Government asserted that the President’s war powers were activated
prior to September 11, 2001. Cf. Brief for Respondents 25 (describing
the events of September 11, 2001, as “an act of war” that “triggered a
right to deploy military forces abroad to defend the United States by
combating al Qaeda”). JUSTICE THOMAS’ further argument that the
AUMF is “backward looking” and therefore authorizes trial by military
commission of crimes that occurred prior to the inception of war is
insupportable. See post, at 8, n. 3. If nothing else, Article 21 of the
UCMJ requires that the President comply with the law of war in his
use of military commissions. As explained in the text, the law of war
permits trial only of offenses “committed within the period of the war.”
Winthrop 837; see also Quirin, 317 U. S., at 28–29 (observing that lawof-war military commissions may be used to try “those enemies who in
their attempt to thwart or impede our military effort have violated the
law of war” (emphasis added)). The sources that JUSTICE THOMAS relies
on to suggest otherwise simply do not support his position. Colonel
Green’s short exegesis on military commissions cites Howland for the
proposition that “[o]ffenses committed before a formal declaration of
war or before the declaration of martial law may be tried by military
commission.” The Military Commission, 42 Am. J. Int’l L. 832, 848
(1948) (emphases added) (cited post, at 9–10). Assuming that to be
true, nothing in our analysis turns on the admitted absence of either a
formal declaration of war or a declaration of martial law. Our focus
instead is on the September 11, 2001 attacks that the Government
characterizes as the relevant “act[s] of war,” and on the measure that
authorized the President’s deployment of military force—the AUMF.
Because we do not question the Government’s position that the war
commenced with the events of September 11, 2001, the Prize Cases, 2
Black 635 (1863) (cited post, at 2, 7, 8, and 10 (THOMAS, J., dissenting)),
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agreement with Osama bin Laden and others to commit
war crimes, nor a single overt act, is alleged to have oc
curred in a theater of war or on any specified date after
September 11, 2001. None of the overt acts that Hamdan is
alleged to have committed violates the law of war.
These facts alone cast doubt on the legality of the charge
and, hence, the commission; as Winthrop makes plain, the
offense alleged must have been committed both in a thea
ter of war and during, not before, the relevant conflict.
But the deficiencies in the time and place allegations also
underscore—indeed are symptomatic of—the most serious
defect of this charge: The offense it alleges is not triable by
law-of-war military commission. See Yamashita, 327 U. S.,
at 13 (“Neither congressional action nor the military or
ders constituting the commission authorized it to place
petitioner on trial unless the charge proffered against him
——————
are not germane to the analysis.
Finally, JUSTICE THOMAS’ assertion that Julius Otto Kuehn’s trial by
military commission “for conspiring with Japanese officials to betray
the United States fleet to the Imperial Japanese Government prior to
its attack on Pearl Harbor” stands as authoritative precedent for
Hamdan’s trial by commission, post, at 9, misses the mark in three
critical respects. First, Kuehn was tried for the federal espionage
crimes under what were then 50 U. S C. §§31, 32, and 34, not with
common-law violations of the law of war. See Hearings before the Joint
Committee on the Investigation of the Pearl Harbor Attack, 79th Cong.,
1st Sess., pt. 30, pp. 3067–3069 (1946). Second, he was tried by martial
law commission (a kind of commission JUSTICE THOMAS acknowledges is
not relevant to the analysis here, and whose jurisdiction extends to
offenses committed within “the exercise of . . . martial law,” Winthrop
837, see supra, n. 28), not a commission established exclusively to try
violations of the law of war. See ibid. Third, the martial law commis
sions established to try crimes in Hawaii were ultimately declared
illegal by this Court. See Duncan v. Kahanamoku, 327 U. S. 304, 324
(1946) (“The phrase ‘martial law’ as employed in [the Hawaiian Organic
Act], while intended to authorize the military to act vigorously for the
maintenance of an orderly civil government and for the defense of the
Islands against actual or threatened rebellion or invasion, was not in
tended to authorize the supplanting of courts by military tribunals”).
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is of a violation of the law of war”).32
——————
32 JUSTICE

THOMAS adopts the remarkable view, not advocated by the
Government, that the charging document in this case actually includes
more than one charge: Conspiracy and several other ill-defined crimes,
like “joining an organization” that has a criminal purpose, “ ‘[b]eing a
guerilla,’ ” and aiding the enemy. See post, at 16–21, and n. 9. There
are innumerable problems with this approach.
First, the crimes JUSTICE THOMAS identifies were not actually
charged. It is one thing to observe that charges before a military
commission “ ‘need not be stated with the precision of a common law
indictment,’ ” post, at 15, n. 7 (citation omitted); it is quite another to
say that a crime not charged may nonetheless be read into an indict
ment. Second, the Government plainly had available to it the tools and
the time it needed to charge petitioner with the various crimes JUSTICE
THOMAS refers to, if it believed they were supported by the allegations.
As JUSTICE THOMAS himself observes, see post, at 21, the crime of aiding
the enemy may, in circumstances where the accused owes allegiance to
the party whose enemy he is alleged to have aided, be triable by mili
tary commission pursuant to Article 104 of the UCMJ, 10 U. S. C. §904.
Indeed, the Government has charged detainees under this provision
when it has seen fit to do so. See Brief for David Hicks as Amicus
Curiae 7.
Third, the cases JUSTICE THOMAS relies on to show that Hamdan may
be guilty of violations of the law of war not actually charged do not
support his argument. JUSTICE THOMAS begins by blurring the distinc
tion between those categories of “offender” who may be tried by military
commission (e.g., jayhawkers and the like) with the “offenses” that may
be so tried. Even when it comes to “ ‘being a guerilla,’ ” cf. post, at 18,
n. 9 (citation omitted), a label alone does not render a person suscepti
ble to execution or other criminal punishment; the charge of “ ‘being a
guerilla’ ” invariably is accompanied by the allegation that the defen
dant “ ‘took up arms’ ” as such. This is because, as explained by Judge
Advocate General Holt in a decision upholding the charge of “ ‘being a
guerilla’ ” as one recognized by “the universal usage of the times,” the
charge is simply shorthand (akin to “being a spy”) for “the perpetration
of a succession of similar acts” of violence. Record Books of the Judge
Advocate General Office, R. 3, 590.
The sources cited by JUSTICE
THOMAS confirm as much. See cases cited post, at 18, n. 9.
Likewise, the suggestion that the Nuremberg precedents support
Hamdan’s conviction for the (uncharged) crime of joining a criminal
organization must fail. Cf. post, at 19–21. The convictions of certain
high-level Nazi officials for “membership in a criminal organization”
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There is no suggestion that Congress has, in exercise of
its constitutional authority to “define and punish . . .
Offences against the Law of Nations,” U. S. Const., Art. I,
§8, cl. 10, positively identified “conspiracy” as a war
crime.33 As we explained in Quirin, that is not necessarily
fatal to the Government’s claim of authority to try the
alleged offense by military commission; Congress, through
Article 21 of the UCMJ, has “incorporated by reference”
the common law of war, which may render triable by
military commission certain offenses not defined by stat
ute. 317 U. S., at 30. When, however, neither the ele
ments of the offense nor the range of permissible punish
ments is defined by statute or treaty, the precedent must
be plain and unambiguous. To demand any less would be
to risk concentrating in military hands a degree of adjudi
cative and punitive power in excess of that contemplated
either by statute or by the Constitution. Cf. Loving v.
United States, 517 U. S. 748, 771 (1996) (acknowledging
that Congress “may not delegate the power to make laws”);
Reid, 354 U. S., at 23–24 (“The Founders envisioned the
army as a necessary institution, but one dangerous to lib
erty if not confined within its essential bounds”); The Feder
alist No. 47, p. 324 (J. Cooke ed. 1961) (J. Madison) (“The
accumulation of all powers legislative, executive and judici
——————
were secured pursuant to specific provisions of the Charter of the
International Military Tribunal that permitted indictment of individual
organization members following convictions of the organizations them
selves. See Arts. 9 and 10, in 1 Trial of the Major War Criminals
Before the International Military Tribunal 12 (1947). The initial plan
to use organizations’ convictions as predicates for mass individual trials
ultimately was abandoned. See T. Taylor, Anatomy of the Nuremberg
Trials: A Personal Memoir 584–585, 638 (1992).
33 Cf. 10 U. S. C. §904 (making triable by military commission the
crime of aiding the enemy); §906 (same for spying); War Crimes Act of
1996, 18 U. S. C. §2441 (2000 ed. and Supp. III) (listing war crimes);
Foreign Operations, Export Financing, and Related Appropriations Act,
1998, §583, 111 Stat. 2436 (same).
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ary in the same hands . . . may justly be pronounced the
very definition of tyranny”).34
This high standard was met in Quirin; the violation
there alleged was, by “universal agreement and practice”
both in this country and internationally, recognized as an
offense against the law of war. 317 U. S., at 30; see id., at
35–36 (“This precept of the law of war has been so recog
nized in practice both here and abroad, and has so gener
ally been accepted as valid by authorities on international
law that we think it must be regarded as a rule or princi
ple of the law of war recognized by this Government by its
enactment of the Fifteenth Article of War” (footnote omit
ted)). Although the picture arguably was less clear in
Yamashita, compare 327 U. S., at 16 (stating that the
provisions of the Fourth Hague Convention of 1907, 36
Stat. 2306, “plainly” required the defendant to control the
troops under his command), with 327 U. S., at 35 (Mur
phy, J., dissenting), the disagreement between the major
ity and the dissenters in that case concerned whether the
historic and textual evidence constituted clear precedent—
not whether clear precedent was required to justify trial
by law-of-war military commission.
At a minimum, the Government must make a substan
tial showing that the crime for which it seeks to try a
——————
34 While the common law necessarily is “evolutionary in nature,” post,
at 13 (THOMAS, J., dissenting), even in jurisdictions where common law
crimes are still part of the penal framework, an act does not become a
crime without its foundations having been firmly established in prece
dent. See, e.g., R. v. Rimmington, [2006] 2 All E. R. 257, 275–279
(House of Lords); id., at 279 (while “some degree of vagueness is inevi
table and development of the law is a recognised feature of common law
courts, . . . the law-making function of the courts must remain within
reasonable limits”); see also Rogers v. Tennessee, 532 U. S. 451, 472–
478 (2001) (SCALIA, J., dissenting). The caution that must be exercised
in the incremental development of common-law crimes by the judiciary
is, for the reasons explained in the text, all the more critical when
reviewing developments that stem from military action.

40

HAMDAN v. RUMSFELD
Opinion of STEVENS, J.

defendant by military commission is acknowledged to be
an offense against the law of war. That burden is far from
satisfied here. The crime of “conspiracy” has rarely if ever
been tried as such in this country by any law-of-war mili
tary commission not exercising some other form of juris
diction,35 and does not appear in either the Geneva Con
ventions or the Hague Conventions—the major treaties on
the law of war.36 Winthrop explains that under the com
mon law governing military commissions, it is not enough
to intend to violate the law of war and commit overt acts
in furtherance of that intention unless the overt acts
either are themselves offenses against the law of war or
constitute steps sufficiently substantial to qualify as an
attempt. See Winthrop 841 (“[T]he jurisdiction of the
military commission should be restricted to cases of of
fence consisting in overt acts, i.e., in unlawful commissions
or actual attempts to commit, and not in intentions
——————
35 The 19th-century trial of the “Lincoln conspirators,” even if prop
erly classified as a trial by law-of-war commission, cf. W. Rehnquist, All
the Laws But One: Civil Liberties in Wartime 165–167 (1998) (analyz
ing the conspiracy charges in light of ordinary criminal law principles
at the time), is at best an equivocal exception. Although the charge
against the defendants in that case accused them of “combining, con
federating, and conspiring together” to murder the President, they were
also charged (as we read the indictment, cf. post, at 23, n. 14 (THOMAS,
J., dissenting)) with “maliciously, unlawfully, and traitorously murder
ing the said Abraham Lincoln.” H. R. Doc. No. 314, 55th Cong., 1st
Sess., 696 (1899). Moreover, the Attorney General who wrote the
opinion defending the trial by military commission treated the charge
as if it alleged the substantive offense of assassination. See 11 Op.
Atty. Gen. 297 (1865) (analyzing the propriety of trying by military
commission “the offence of having assassinated the President”); see also
Mudd v. Caldera, 134 F. Supp. 2d 138, 140 (DC 2001).
36 By contrast, the Geneva Conventions do extend liability for sub
stantive war crimes to those who “orde[r]” their commission, see Third
Geneva Convention, Art. 129, 6 U. S. T., at 3418, and this Court has
read the Fourth Hague Convention of 1907 to impose “command
responsibility” on military commanders for acts of their subordinates,
see Yamshita, 327 U. S., at 15–16.
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merely” (emphasis in original)).
The Government cites three sources that it says show
otherwise. First, it points out that the Nazi saboteurs in
Quirin were charged with conspiracy. See Brief for Re
spondents 27. Second, it observes that Winthrop at one
point in his treatise identifies conspiracy as an offense
“prosecuted by military commissions.” Ibid. (citing Win
throp 839, and n. 5). Finally, it notes that another mili
tary historian, Charles Roscoe Howland, lists conspiracy
“ ‘to violate the laws of war by destroying life or property
in aid of the enemy’ ” as an offense that was tried as a
violation of the law of war during the Civil War. Brief for
Respondents 27–28 (citing C. Howland, Digest of Opinions
of the Judge Advocates General of the Army 1071 (1912)
(hereinafter Howland)). On close analysis, however, these
sources at best lend little support to the Government’s
position and at worst undermine it. By any measure, they
fail to satisfy the high standard of clarity required to
justify the use of a military commission.
That the defendants in Quirin were charged with con
spiracy is not persuasive, since the Court declined to
address whether the offense actually qualified as a viola
tion of the law of war—let alone one triable by military
commission. The Quirin defendants were charged with
the following offenses:
“[I.] Violation of the law of war.
“[II.] Violation of Article 81 of the Articles of War, de
fining the offense of relieving or attempting to relieve,
or corresponding with or giving intelligence to, the
enemy.
“[III.] Violation of Article 82, defining the offense of
spying.
“[IV.] Conspiracy to commit the offenses alleged in
charges [I, II, and III].” 317 U. S., at 23.
The Government, defending its charge, argued that the
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conspiracy alleged “constitute[d] an additional violation of
the law of war.” Id., at 15. The saboteurs disagreed; they
maintained that “[t]he charge of conspiracy can not stand
if the other charges fall.” Id., at 8. The Court, however,
declined to resolve the dispute. It concluded, first, that
the specification supporting Charge I adequately alleged a
“violation of the law of war” that was not “merely colorable
or without foundation.” Id., at 36. The facts the Court
deemed sufficient for this purpose were that the defen
dants, admitted enemy combatants, entered upon U. S.
territory in time of war without uniform “for the purpose
of destroying property used or useful in prosecuting the
war.” That act was “a hostile and warlike” one. Id., at 36,
37. The Court was careful in its decision to identify an
overt, “complete” act. Responding to the argument that
the saboteurs had “not actually committed or attempted to
commit any act of depredation or entered the theatre or
zone of active military operations” and therefore had not
violated the law of war, the Court responded that they had
actually “passed our military and naval lines and defenses
or went behind those lines, in civilian dress and with
hostile purpose.” Id., at 38. “The offense was complete
when with that purpose they entered—or, having so en
tered, they remained upon—our territory in time of war
without uniform or other appropriate means of identifica
tion.” Ibid.
Turning to the other charges alleged, the Court ex
plained that “[s]ince the first specification of Charge I sets
forth a violation of the law of war, we have no occasion to
pass on the adequacy of the second specification of Charge
I, or to construe the 81st and 82nd Articles of War for the
purpose of ascertaining whether the specifications under
Charges II and III allege violations of those Articles or
whether if so construed they are constitutional.” Id., at
46. No mention was made at all of Charge IV—the con
spiracy charge.
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If anything, Quirin supports Hamdan’s argument that
conspiracy is not a violation of the law of war. Not only
did the Court pointedly omit any discussion of the con
spiracy charge, but its analysis of Charge I placed special
emphasis on the completion of an offense; it took seriously
the saboteurs’ argument that there can be no violation of a
law of war—at least not one triable by military commis
sion—without the actual commission of or attempt to
commit a “hostile and warlike act.” Id., at 37–38.
That limitation makes eminent sense when one consid
ers the necessity from whence this kind of military com
mission grew: The need to dispense swift justice, often in
the form of execution, to illegal belligerents captured on
the battlefield. See S. Rep. No. 130, 64th Cong., 1st Sess.,
p. 40 (1916) (testimony of Brig. Gen. Enoch H. Crowder)
(observing that Article of War 15 preserves the power of
“the military commander in the field in time of war” to use
military commissions (emphasis added)). The same ur
gency would not have been felt vis-à-vis enemies who had
done little more than agree to violate the laws of war. Cf.
31 Op. Atty. Gen. 356, 357, 361 (1918) (opining that a
German spy could not be tried by military commission
because, having been apprehended before entering “any
camp, fortification or other military premises of the
United States,” he had “committed [his offenses] outside of
the field of military operations”). The Quirin Court ac
knowledged as much when it described the President’s
authority to use law-of-war military commissions as the
power to “seize and subject to disciplinary measures those
enemies who in their attempt to thwart or impede our
military effort have violated the law of war.” 317 U. S., at
28–29 (emphasis added).
Winthrop and Howland are only superficially more
helpful to the Government. Howland, granted, lists “con
spiracy by two or more to violate the laws of war by de
stroying life or property in aid of the enemy” as one of over
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20 “offenses against the laws and usages of war” “passed
upon and punished by military commissions.” Howland
1071. But while the records of cases that Howland cites
following his list of offenses against the law of war support
inclusion of the other offenses mentioned, they provide no
support for the inclusion of conspiracy as a violation of the
law of war. See ibid. (citing Record Books of the Judge
Advocate General Office, R. 2, 144; R. 3, 401, 589, 649; R.
4, 320; R. 5, 36, 590; R. 6, 20; R. 7, 413; R. 8, 529; R. 9,
149, 202, 225, 481, 524, 535; R. 10, 567; R. 11, 473, 513; R.
13, 125, 675; R. 16, 446; R. 21, 101, 280). Winthrop, ap
parently recognizing as much, excludes conspiracy of any
kind from his own list of offenses against the law of war.
See Winthrop 839–840.
Winthrop does, unsurprisingly, include “criminal con
spiracies” in his list of “[c]rimes and statutory offenses
cognizable by State or U. S. courts” and triable by martial
law or military government commission. See id., at 839.
And, in a footnote, he cites several Civil War examples of
“conspiracies of this class, or of the first and second classes
combined.” Id., at 839, n. 5 (emphasis added). The Gov
ernment relies on this footnote for its contention that
conspiracy was triable both as an ordinary crime (a crime
of the “first class”) and, independently, as a war crime (a
crime of the “second class”). But the footnote will not
support the weight the Government places on it.
As we have seen, the military commissions convened
during the Civil War functioned at once as martial law or
military government tribunals and as law-of-war commis
sions. See n. 27, supra. Accordingly, they regularly tried
war crimes and ordinary crimes together. Indeed, as
Howland observes, “[n]ot infrequently the crime, as
charged and found, was a combination of the two species of
offenses.” Howland 1071; see also Davis 310, n. 2; Win
throp 842. The example he gives is “ ‘murder in violation
of the laws of war.’ ” Howland 1071–1072. Winthrop’s
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conspiracy “of the first and second classes combined” is,
like Howland’s example, best understood as a species of
compound offense of the type tried by the hybrid military
commissions of the Civil War. It is not a stand-alone
offense against the law of war. Winthrop confirms this
understanding later in his discussion, when he empha
sizes that “overt acts” constituting war crimes are the only
proper subject at least of those military tribunals not
convened to stand in for local courts. Winthrop 841, and
nn. 22, 23 (emphasis in original) (citing W. Finlason,
Martial Law 130 (1867)).
JUSTICE THOMAS cites as evidence that conspiracy is a
recognized violation of the law of war the Civil War in
dictment against Henry Wirz, which charged the defen
dant with “ ‘[m]aliciously, willfully, and traitorously . . .
combining, confederating, and conspiring [with others] to
injure the health and destroy the lives of soldiers in the
military service of the United States . . . to the end that
the armies of the United States might be weakened and
impaired, in violation of the laws and customs of war.’ ”
Post, at 24–25 (dissenting opinion) (quoting H. R. Doc. No.
314, 55th Cong., 3d Sess., 785 (1865); emphasis deleted).
As shown by the specification supporting that charge,
however, Wirz was alleged to have personally committed a
number of atrocities against his victims, including torture,
injection of prisoners with poison, and use of “ferocious
and bloodthirsty dogs” to “seize, tear, mangle, and maim
the bodies and limbs” of prisoners, many of whom died as
a result. Id., at 789–790. Crucially, Judge Advocate
General Holt determined that one of Wirz’s alleged co
conspirators, R. B. Winder, should not be tried by military
commission because there was as yet insufficient evidence
of his own personal involvement in the atrocities: “[I]n the
case of R. B. Winder, while the evidence at the trial of Wirz
was deemed by the court to implicate him in the conspiracy
against the lives of all Federal prisoners in rebel hands, no
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such specific overt acts of violation of the laws of war are
as yet fixed upon him as to make it expedient to prefer
formal charges and bring him to trial.” Id., at 783 (em
phases added).37
Finally, international sources confirm that the crime
charged here is not a recognized violation of the law of
war.38 As observed above, see supra, at 40, none of the
major treaties governing the law of war identifies conspir
acy as a violation thereof. And the only “conspiracy”
crimes that have been recognized by international war
crimes tribunals (whose jurisdiction often extends beyond
war crimes proper to crimes against humanity and crimes
against the peace) are conspiracy to commit genocide and
common plan to wage aggressive war, which is a crime
against the peace and requires for its commission actual
participation in a “concrete plan to wage war.” 1 Trial of
——————
37 The other examples JUSTICE THOMAS offers are no more availing.
The Civil War indictment against Robert Louden, cited post, at 25,
alleged a conspiracy, but not one in violation of the law of war. See War
Dept., General Court Martial Order No. 41, p. 20 (1864). A separate
charge of “ ‘[t]ransgression of the laws and customs of war’ ” made no
mention of conspiracy. Id., at 17. The charge against Lenger Grenfel
and others for conspiring to release rebel prisoners held in Chicago only
supports the observation, made in the text, that the Civil War tribunals
often charged hybrid crimes mixing elements of crimes ordinarily
triable in civilian courts (like treason) and violations of the law of war.
Judge Advocate General Holt, in recommending that Grenfel’s death
sentence be upheld (it was in fact commuted by Presidential decree, see
H. R. Doc. No. 314, at 725), explained that the accused “united himself
with traitors and malefactors for the overthrow of our Republic in the
interest of slavery.” Id., at 689.
38 The Court in Quirin “assume[d] that there are acts regarded in
other countries, or by some writers on international law, as offenses
against the law of war which would not be triable by military tribunal
here, either because they are not recognized by our courts as violations
of the law of war or because they are of that class of offenses constitu
tionally triable only by a jury.” 317 U. S., at 29. We need not test the
validity of that assumption here because the international sources only
corroborate the domestic ones.
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the Major War Criminals Before the International Mili
tary Tribunal: Nuremberg, 14 November 1945–1 October
1946, p. 225 (1947). The International Military Tribunal
at Nuremberg, over the prosecution’s objections, pointedly
refused to recognize as a violation of the law of war con
spiracy to commit war crimes, see, e.g., 22 id., at 469,39
and convicted only Hitler’s most senior associates of con
spiracy to wage aggressive war, see S. Pomorski, Conspir
acy and Criminal Organization, in the Nuremberg Trial
and International Law 213, 233–235 (G. Ginsburgs & V.
Kudriavtsev eds. 1990). As one prominent figure from the
Nuremberg trials has explained, members of the Tribunal
objected to recognition of conspiracy as a violation of the
law of war on the ground that “[t]he Anglo-American
concept of conspiracy was not part of European legal
systems and arguably not an element of the internation
ally recognized laws of war.” T. Taylor, Anatomy of the
Nuremberg Trials: A Personal Memoir 36 (1992); see also
id., at 550 (observing that Francis Biddle, who as Attorney
General prosecuted the defendants in Quirin, thought the
French judge had made a “ ‘persuasive argument that
conspiracy in the truest sense is not known to interna
tional law’ ”).40
——————
39 Accordingly,

the Tribunal determined to “disregard the
charges . . . that the defendants conspired to commit War Crimes and
Crimes against Humanity.” 22 Trial of the Major War Criminals
Before the International Military Tribunal 469 (1947); see also ibid.
(“[T]he Charter does not define as a separate crime any conspiracy
except the one to commit acts of aggressive war”).
40 See also 15 United Nations War Crimes Commissions, Law Reports
of Trials of War Criminals 90–91 (1949) (observing that, although a few
individuals were charged with conspiracy under European domestic
criminal codes following World War II, “the United States Military
Tribunals” established at that time did not “recognis[e] as a separate
offence conspiracy to commit war crimes or crimes against humanity”).
The International Criminal Tribunal for the former Yugoslavia (ICTY),
drawing on the Nuremberg precedents, has adopted a “joint criminal
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In sum, the sources that the Government and JUSTICE
THOMAS rely upon to show that conspiracy to violate the
law of war is itself a violation of the law of war in fact
demonstrate quite the opposite. Far from making the
requisite substantial showing, the Government has failed
even to offer a “merely colorable” case for inclusion of
conspiracy among those offenses cognizable by law-of-war
military commission. Cf. Quirin, 317 U. S., at 36. Be
cause the charge does not support the commission’s juris
diction, the commission lacks authority to try Hamdan.
The charge’s shortcomings are not merely formal, but
are indicative of a broader inability on the Executive’s part
here to satisfy the most basic precondition—at least in the
absence of specific congressional authorization—for estab
lishment of military commissions: military necessity.
Hamdan’s tribunal was appointed not by a military com
mander in the field of battle, but by a retired major gen
eral stationed away from any active hostilities. Cf. Rasul
v. Bush, 542 U. S., at 487 (KENNEDY, J., concurring in
judgment) (observing that “Guantanamo Bay is . . . far
removed from any hostilities”). Hamdan is charged not
with an overt act for which he was caught redhanded in a
theater of war and which military efficiency demands be
tried expeditiously, but with an agreement the inception of
which long predated the attacks of September 11, 2001
and the AUMF. That may well be a crime,41 but it is not
——————
enterprise” theory of liability, but that is a species of liability for the
substantive offense (akin to aiding and abetting), not a crime on its
own. See Prosecutor v. Tadić, Judgment, Case No. IT–94–1–A (ICTY
App. Chamber, July 15, 1999); see also Prosecutor v. Milutinović,
Decision on Dragoljub Ojdanić’s Motion Challenging Jurisdiction—
Joint Criminal Enterprise, Case No. IT–99–37–AR72, ¶26 (ICTY App.
Chamber, May 21, 2003) (stating that “[c]riminal liability pursuant to a
joint criminal enterprise is not a liability for . . . conspiring to commit
crimes”).
41 JUSTICE THOMAS’ suggestion that our conclusion precludes the Gov
ernment from bringing to justice those who conspire to commit acts of

Cite as: 548 U. S. ____ (2006)

49

Opinion of the Court

an offense that “by the law of war may be tried
by military commissio[n].” 10 U. S. C. §821. None of the
overt acts alleged to have been committed in furtherance
of the agreement is itself a war crime, or even necessarily
occurred during time of, or in a theater of, war. Any ur
gent need for imposition or execution of judgment is ut
terly belied by the record; Hamdan was arrested in No
vember 2001 and he was not charged until mid-2004.
These simply are not the circumstances in which, by any
stretch of the historical evidence or this Court’s prece
dents, a military commission established by Executive
Order under the authority of Article 21 of the UCMJ may
lawfully try a person and subject him to punishment.
VI
Whether or not the Government has charged Hamdan
with an offense against the law of war cognizable by mili
tary commission, the commission lacks power to proceed.
The UCMJ conditions the President’s use of military
commissions on compliance not only with the American
common law of war, but also with the rest of the UCMJ
itself, insofar as applicable, and with the “rules and pre
cepts of the law of nations,” Quirin, 317 U. S., at 28—
including, inter alia, the four Geneva Conventions signed
in 1949. See Yamashita, 327 U. S., at 20–21, 23–24. The
procedures that the Government has decreed will govern
Hamdan’s trial by commission violate these laws.
A
The commission’s procedures are set forth in Commis
sion Order No. 1, which was amended most recently on
——————
terrorism is therefore wide of the mark. See post, at 8, n. 3; 28–30.
That conspiracy is not a violation of the law of war triable by military
commission does not mean the Government may not, for example,
prosecute by court-martial or in federal court those caught “plotting
terrorist atrocities like the bombing of the Khobar Towers.” Post, at 29.
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August 31, 2005—after Hamdan’s trial had already begun.
Every commission established pursuant to Commission
Order No. 1 must have a presiding officer and at least
three other members, all of whom must be commissioned
officers. §4(A)(1). The presiding officer’s job is to rule on
questions of law and other evidentiary and interlocutory
issues; the other members make findings and, if applica
ble, sentencing decisions. §4(A)(5). The accused is enti
tled to appointed military counsel and may hire civilian
counsel at his own expense so long as such counsel is a
U. S. citizen with security clearance “at the level SECRET
or higher.” §§4(C)(2)–(3).
The accused also is entitled to a copy of the charge(s)
against him, both in English and his own language (if
different), to a presumption of innocence, and to certain
other rights typically afforded criminal defendants in
civilian courts and courts-martial. See §§5(A)–(P). These
rights are subject, however, to one glaring condition: The
accused and his civilian counsel may be excluded from,
and precluded from ever learning what evidence was
presented during, any part of the proceeding that either
the Appointing Authority or the presiding officer decides
to “close.” Grounds for such closure “include the protec
tion of information classified or classifiable . . . ; informa
tion protected by law or rule from unauthorized disclosure;
the physical safety of participants in Commission proceed
ings, including prospective witnesses; intelligence and law
enforcement sources, methods, or activities; and other
national security interests.” §6(B)(3).42 Appointed mili
tary defense counsel must be privy to these closed ses
sions, but may, at the presiding officer’s discretion, be
forbidden to reveal to his or her client what took place
therein. Ibid.
——————
42 The accused also may be excluded from the proceedings if he “en
gages in disruptive conduct.” §5(K).
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Another striking feature of the rules governing Ham
dan’s commission is that they permit the admission of any
evidence that, in the opinion of the presiding officer,
“would have probative value to a reasonable person.”
§6(D)(1). Under this test, not only is testimonial hearsay
and evidence obtained through coercion fully admissible,
but neither live testimony nor witnesses’ written state
ments need be sworn. See §§6(D)(2)(b), (3). Moreover, the
accused and his civilian counsel may be denied access to
evidence in the form of “protected information” (which
includes classified information as well as “information
protected by law or rule from unauthorized disclosure” and
“information concerning other national security interests,”
§§6(B)(3), 6(D)(5)(a)(v)), so long as the presiding officer
concludes that the evidence is “probative” under §6(D)(1)
and that its admission without the accused’s knowledge
would not “result in the denial of a full and fair trial.”
§6(D)(5)(b).43 Finally, a presiding officer’s determination
that evidence “would not have probative value to a rea
sonable person” may be overridden by a majority of the
other commission members. §6(D)(1).
Once all the evidence is in, the commission members (not
including the presiding officer) must vote on the accused’s
guilt. A two-thirds vote will suffice for both a verdict of
guilty and for imposition of any sentence not including
death (the imposition of which requires a unanimous vote).
§6(F). Any appeal is taken to a three-member review
panel composed of military officers and designated by the
Secretary of Defense, only one member of which need have
——————
43 As the District Court observed, this section apparently permits
reception of testimony from a confidential informant in circumstances
where “Hamdan will not be permitted to hear the testimony, see the
witness’s face, or learn his name. If the government has information
developed by interrogation of witnesses in Afghanistan or elsewhere, it
can offer such evidence in transcript form, or even as summaries of
transcripts.” 344 F. Supp. 2d 152, 168 (DC 2004).
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experience as a judge. §6(H)(4). The review panel is
directed to “disregard any variance from procedures speci
fied in this Order or elsewhere that would not materially
have affected the outcome of the trial before the Commis
sion.” Ibid. Once the panel makes its recommendation to
the Secretary of Defense, the Secretary can either remand
for further proceedings or forward the record to the Presi
dent with his recommendation as to final disposition.
§6(H)(5). The President then, unless he has delegated the
task to the Secretary, makes the “final decision.” §6(H)(6).
He may change the commission’s findings or sentence only
in a manner favorable to the accused. Ibid.
B
Hamdan raises both general and particular objections to
the procedures set forth in Commission Order No. 1. His
general objection is that the procedures’ admitted devia
tion from those governing courts-martial itself renders the
commission illegal. Chief among his particular objections
are that he may, under the Commission Order, be con
victed based on evidence he has not seen or heard, and
that any evidence admitted against him need not comply
with the admissibility or relevance rules typically applica
ble in criminal trials and court-martial proceedings.
The Government objects to our consideration of any
procedural challenge at this stage on the grounds that (1)
the abstention doctrine espoused in Councilman, 420 U. S.
738, precludes pre-enforcement review of procedural rules,
(2) Hamdan will be able to raise any such challenge follow
ing a “final decision” under the DTA, and (3) “there is . . .
no basis to presume, before the trial has even commenced,
that the trial will not be conducted in good faith and ac
cording to law.” Brief for Respondents 45–46, nn. 20–21.
The first of these contentions was disposed of in Part III,
supra, and neither of the latter two is sound.
First, because Hamdan apparently is not subject to the
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death penalty (at least as matters now stand) and may
receive a sentence shorter than 10 years’ imprisonment,
he has no automatic right to review of the commission’s
“final decision”44 before a federal court under the DTA.
See §1005(e)(3), 119 Stat. 2743. Second, contrary to the
Government’s assertion, there is a “basis to presume” that
the procedures employed during Hamdan’s trial will vio
late the law: The procedures are described with particular
ity in Commission Order No. 1, and implementation of
some of them has already occurred. One of Hamdan’s
complaints is that he will be, and indeed already has been,
excluded from his own trial. See Reply Brief for Petitioner
12; App. to Pet. for Cert. 45a. Under these circumstances,
review of the procedures in advance of a “final decision”—
the timing of which is left entirely to the discretion of the
President under the DTA—is appropriate. We turn, then,
to consider the merits of Hamdan’s procedural challenge.
C
In part because the difference between military commis
sions and courts-martial originally was a difference of
jurisdiction alone, and in part to protect against abuse and
ensure evenhandedness under the pressures of war, the
procedures governing trials by military commission his
torically have been the same as those governing courtsmartial. See, e.g., 1 The War of the Rebellion 248 (2d
series 1894) (General Order 1 issued during the Civil War
required military commissions to “be constituted in a
similar manner and their proceedings be conducted ac
cording to the same general rules as courts-martial in
order to prevent abuses which might otherwise arise”).
Accounts of commentators from Winthrop through Gen
eral Crowder—who drafted Article of War 15 and whose
——————
44 Any decision of the commission is not “final” until the President
renders it so. See Commission Order No. 1 §6(H)(6).
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views have been deemed “authoritative” by this Court,
Madsen, 343 U. S., at 353—confirm as much.45 As re
cently as the Korean and Vietnam wars, during which use
of military commissions was contemplated but never
made, the principle of procedural parity was espoused as a
background assumption. See Paust, Antiterrorism Mili
tary Commissions: Courting Illegality, 23 Mich. J. Int’l L.
1, 3–5 (2001–2002).
There is a glaring historical exception to this general
rule. The procedures and evidentiary rules used to try
General Yamashita near the end of World War II deviated
in significant respects from those then governing courtsmartial. See 327 U. S. 1. The force of that precedent,
however, has been seriously undermined by post-World
War II developments.
Yamashita, from late 1944 until September 1945, was
Commanding General of the Fourteenth Army Group of
the Imperial Japanese Army, which had exercised control
over the Philippine Islands. On September 3, 1945, after
American forces regained control of the Philippines, Ya
mashita surrendered. Three weeks later, he was charged
with violations of the law of war. A few weeks after that,
he was arraigned before a military commission convened
in the Philippines. He pleaded not guilty, and his trial
lasted for two months. On December 7, 1945, Yamashita
was convicted and sentenced to hang. See id., at 5; id., at
31–34 (Murphy, J., dissenting). This Court upheld the
——————
45 See Winthrop 835, and n. 81 (“military commissions are constituted
and composed, and their proceedings are conducted, similarly to gen
eral courts-martial”); id., at 841–842; S. Rep. No. 130, 64th Cong., 1st
Sess., 40 (1916) (testimony of Gen. Crowder) (“Both classes of courts
have the same procedure”); see also, e.g., H. Coppée, Field Manual of
Courts-Martial, p. 104 (1863) (“[Military] commissions are appointed by
the same authorities as those which may order courts-martial. They
are constituted in a manner similar to such courts, and their proceed
ings are conducted in exactly the same way, as to form, examination of
witnesses, etc.”).
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denial of his petition for a writ of habeas corpus.
The procedures and rules of evidence employed during
Yamashita’s trial departed so far from those used in
courts-martial that they generated an unusually long and
vociferous critique from two Members of this Court. See
id., at 41–81 (Rutledge, J., joined by Murphy, J., dissent
ing).46 Among the dissenters’ primary concerns was that
the commission had free rein to consider all evidence
“which in the commission’s opinion ‘would be of assistance
in proving or disproving the charge,’ without any of the
usual modes of authentication.” Id., at 49 (Rutledge, J.).
The majority, however, did not pass on the merits of
Yamashita’s procedural challenges because it concluded
that his status disentitled him to any protection under the
Articles of War (specifically, those set forth in Article 38,
which would become Article 36 of the UCMJ) or the Ge
neva Convention of 1929, 47 Stat. 2021 (1929 Geneva
Convention). The Court explained that Yamashita was
neither a “person made subject to the Articles of War by
Article 2” thereof, 327 U. S., at 20, nor a protected pris
oner of war being tried for crimes committed during his
detention, id., at 21.
At least partially in response to subsequent criticism of
General Yamashita’s trial, the UCMJ’s codification of the
Articles of War after World War II expanded the category
of persons subject thereto to include defendants in Yama
——————
46 The

dissenters’ views are summarized in the following passage:
“It is outside our basic scheme to condemn men without giving
reasonable opportunity for preparing defense; in capital or other
serious crimes to convict on ‘official documents . . .; affidavits; . . .
documents or translations thereof; diaries . . ., photographs, motion
picture films, and . . . newspapers” or on hearsay, once, twice or thrice
removed, more particularly when the documentary evidence or some of
it is prepared ex parte by the prosecuting authority and includes not
only opinion but conclusions of guilt. Nor in such cases do we deny the
rights of confrontation of witnesses and cross-examination.” Yama
shita, 327 U. S., at 44 (footnotes omitted).
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shita’s (and Hamdan’s) position,47 and the Third Geneva
Convention of 1949 extended prisoner-of-war protections
to individuals tried for crimes committed before their
capture. See 3 Int’l Comm. of Red Cross,48 Commentary:
Geneva Convention Relative to the Treatment of Prisoners
of War 413 (1960) (hereinafter GCIII Commentary) (ex
plaining that Article 85, which extends the Convention’s
protections to “[p]risoners of war prosecuted under the
laws of the Detaining Power for acts committed prior to
capture,” was adopted in response to judicial interpreta
tions of the 1929 Convention, including this Court’s deci
sion in Yamashita). The most notorious exception to the
principle of uniformity, then, has been stripped of its
precedential value.
The uniformity principle is not an inflexible one; it does
not preclude all departures from the procedures dictated
for use by courts-martial. But any departure must be
tailored to the exigency that necessitates it. See Winthrop
835, n. 81. That understanding is reflected in Article 36 of
the UCMJ, which provides:
——————
47 Article

2 of the UCMJ now reads:
“(a) The following persons are subject to [the UCMJ]:
“(9) Prisoners of war in custody of the armed forces.

“(12) Subject to any treaty or agreement to which the United States is
or may be a party or to any accepted rule of international law, persons
within an area leased by or otherwise reserved or acquired for the use
of the United States which is under the control of the Secretary con
cerned and which is outside the United States and outside the Com
monwealth of Puerto Rico, Guam, and the Virgin Islands.” 10 U. S. C.
§802(a).
Guantanamo Bay is such a leased area. See Rasul v. Bush, 542 U. S.
466, 471 (2004).
48 The International Committee of the Red Cross is referred to by
name in several provisions of the 1949 Geneva Conventions and is the
body that drafted and published the official commentary to the Conven
tions. Though not binding law, the commentary is, as the parties
recognize, relevant in interpreting the Conventions’ provisions.
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“(a) The procedure, including modes of proof, in
cases before courts-martial, courts of inquiry, military
commissions, and other military tribunals may be
prescribed by the President by regulations which
shall, so far as he considers practicable, apply the
principles of law and the rules of evidence generally
recognized in the trial of criminal cases in the United
States district courts, but which may not be contrary
to or inconsistent with this chapter.
“(b) All rules and regulations made under this arti
cle shall be uniform insofar as practicable and shall be
reported to Congress.” 70A Stat. 50.
Article 36 places two restrictions on the President’s
power to promulgate rules of procedure for courts-martial
and military commissions alike. First, no procedural rule
he adopts may be “contrary to or inconsistent with” the
UCMJ—however practical it may seem. Second, the rules
adopted must be “uniform insofar as practicable.” That is,
the rules applied to military commissions must be the
same as those applied to courts-martial unless such uni
formity proves impracticable.
Hamdan argues that Commission Order No. 1 violates
both of these restrictions; he maintains that the proce
dures described in the Commission Order are inconsistent
with the UCMJ and that the Government has offered no
explanation for their deviation from the procedures gov
erning courts-martial, which are set forth in the Manual
for Courts-Martial, United States (2005 ed.) (Manual for
Courts-Martial).
Among the inconsistencies Hamdan
identifies is that between §6 of the Commission Order,
which permits exclusion of the accused from proceedings
and denial of his access to evidence in certain circum
stances, and the UCMJ’s requirement that “[a]ll . . . pro
ceedings” other than votes and deliberations by courtsmartial “shall be made a part of the record and shall be in
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the presence of the accused.” 10 U. S. C. A. §839(c) (Supp.
2006). Hamdan also observes that the Commission Order
dispenses with virtually all evidentiary rules applicable in
courts-martial.
The Government has three responses. First, it argues,
only 9 of the UCMJ’s 158 Articles—the ones that expressly
mention “military commissions”49—actually apply to com
missions, and Commission Order No. 1 sets forth no pro
cedure that is “contrary to or inconsistent with” those 9
provisions. Second, the Government contends, military
commissions would be of no use if the President were
hamstrung by those provisions of the UCMJ that govern
courts-martial. Finally, the President’s determination
that “the danger to the safety of the United States and the
nature of international terrorism” renders it impracticable
“to apply in military commissions . . . the principles of law
and rules of evidence generally recognized in the trial of
criminal cases in the United States district courts,” No
vember 13 Order §1(f), is, in the Government’s view, ex
planation enough for any deviation from court-martial
procedures. See Brief for Respondents 43–47, and n. 22.
——————
49 Aside from Articles 21 and 36, discussed at length in the text, the
other seven Articles that expressly reference military commissions are:
(1) 28 (requiring appointment of reporters and interpreters); (2) 47
(making it a crime to refuse to appear or testify “before a court-martial,
military commission, court of inquiry, or any other military court or
board”); (3) 48 (allowing a “court-martial, provost court, or military
commission” to punish a person for contempt); (4) 49(d) (permitting
admission into evidence of a “duly authenticated deposition taken upon
reasonable notice to the other parties” only if “admissible under the
rules of evidence” and only if the witness is otherwise unavailable); (5)
50 (permitting admission into evidence of records of courts of inquiry “if
otherwise admissible under the rules of evidence,” and if certain other
requirements are met); (6) 104 (providing that a person accused of
aiding the enemy may be sentenced to death or other punishment by
military commission or court-martial); and (7) 106 (mandating the
death penalty for spies convicted before military commission or courtmartial).
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Hamdan has the better of this argument. Without
reaching the question whether any provision of Commis
sion Order No. 1 is strictly “contrary to or inconsistent
with” other provisions of the UCMJ, we conclude that the
“practicability” determination the President has made is
insufficient to justify variances from the procedures gov
erning courts-martial. Subsection (b) of Article 36 was
added after World War II, and requires a different show
ing of impracticability from the one required by subsection
(a). Subsection (a) requires that the rules the President
promulgates for courts-martial, provost courts, and mili
tary commissions alike conform to those that govern pro
cedures in Article III courts, “so far as he considers practi
cable.” 10 U. S. C. §836(a) (emphasis added). Subsection
(b), by contrast, demands that the rules applied in courtsmartial, provost courts, and military commissions—
whether or not they conform with the Federal Rules of
Evidence—be “uniform insofar as practicable.” §836(b)
(emphasis added). Under the latter provision, then, the
rules set forth in the Manual for Courts-Martial must
apply to military commissions unless impracticable.50
The President here has determined, pursuant to subsec
tion (a), that it is impracticable to apply the rules and
principles of law that govern “the trial of criminal cases in
——————
50 JUSTICE THOMAS relies on the legislative history of the UCMJ to
argue that Congress’ adoption of Article 36(b) in the wake of World War
II was “motivated” solely by a desire for “uniformity across the separate
branches of the armed services.” Post, at 35. But even if Congress was
concerned with ensuring uniformity across service branches, that does
not mean it did not also intend to codify the longstanding practice of
procedural parity between courts-martial and other military tribunals.
Indeed, the suggestion that Congress did not intend uniformity across
tribunal types is belied by the textual proximity of subsection (a) (which
requires that the rules governing criminal trials in federal district
courts apply, absent the President’s determination of impracticability,
to courts-martial, provost courts, and military commissions alike) and
subsection (b) (which imposes the uniformity requirement).
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the United States district courts,” §836(a), to Hamdan’s
commission. We assume that complete deference is owed
that determination. The President has not, however,
made a similar official determination that it is impractica
ble to apply the rules for courts-martial.51 And even if
subsection (b)’s requirements may be satisfied without
such an official determination, the requirements of that
subsection are not satisfied here.
Nothing in the record before us demonstrates that it
would be impracticable to apply court-martial rules in this
case. There is no suggestion, for example, of any logistical
difficulty in securing properly sworn and authenticated
evidence or in applying the usual principles of relevance
and admissibility. Assuming arguendo that the reasons
articulated in the President’s Article 36(a) determination
ought to be considered in evaluating the impracticability
of applying court-martial rules, the only reason offered in
support of that determination is the danger posed by
international terrorism.52 Without for one moment under
estimating that danger, it is not evident to us why it
——————
51 We

may assume that such a determination would be entitled to a
measure of deference. For the reasons given by JUSTICE KENNEDY, see
post, at 5 (opinion concurring in part), however, the level of deference
accorded to a determination made under subsection (b) presum
ably would not be as high as that accorded to a determination under
subsection (a).
52 JUSTICE THOMAS looks not to the President’s official Article 36(a)
determination, but instead to press statements made by the Secretary
of Defense and the Under Secretary of Defense for Policy. See post, at
36–38 (dissenting opinion). We have not heretofore, in evaluating the
legality of Executive action, deferred to comments made by such offi
cials to the media. Moreover, the only additional reason the comments
provide—aside from the general danger posed by international terror
ism—for departures from court-martial procedures is the need to
protect classified information. As we explain in the text, and as
JUSTICE KENNEDY elaborates in his separate opinion, the structural and
procedural defects of Hamdan’s commission extend far beyond rules
preventing access to classified information.
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should require, in the case of Hamdan’s trial, any variance
from the rules that govern courts-martial.
The absence of any showing of impracticability is par
ticularly disturbing when considered in light of the clear
and admitted failure to apply one of the most fundamental
protections afforded not just by the Manual for CourtsMartial but also by the UCMJ itself: the right to be pre
sent. See 10 U. S. C. A. §839(c) (Supp. 2006). Whether or
not that departure technically is “contrary to or inconsis
tent with” the terms of the UCMJ, 10 U. S. C. §836(a), the
jettisoning of so basic a right cannot lightly be excused as
“practicable.”
Under the circumstances, then, the rules applicable in
courts-martial must apply. Since it is undisputed that
Commission Order No. 1 deviates in many significant
respects from those rules, it necessarily violates Article
36(b).
The Government’s objection that requiring compliance
with the court-martial rules imposes an undue burden
both ignores the plain meaning of Article 36(b) and mis
understands the purpose and the history of military com
missions. The military commission was not born of a
desire to dispense a more summary form of justice than is
afforded by courts-martial; it developed, rather, as a tri
bunal of necessity to be employed when courts-martial
lacked jurisdiction over either the accused or the subject
matter. See Winthrop 831. Exigency lent the commission
its legitimacy, but did not further justify the wholesale
jettisoning of procedural protections. That history ex
plains why the military commission’s procedures typically
have been the ones used by courts-martial. That the
jurisdiction of the two tribunals today may sometimes
overlap, see Madsen, 343 U. S., at 354, does not detract
from the force of this history;53 Article 21 did not trans
——————
53 JUSTICE

THOMAS relies extensively on Madsen for the proposition

62

HAMDAN v. RUMSFELD
Opinion of the Court

form the military commission from a tribunal of true
exigency into a more convenient adjudicatory tool. Article
36, confirming as much, strikes a careful balance between
uniform procedure and the need to accommodate exigen
cies that may sometimes arise in a theater of war. That
Article not having been complied with here, the rules
specified for Hamdan’s trial are illegal.54
D
The procedures adopted to try Hamdan also violate the
Geneva Conventions. The Court of Appeals dismissed
Hamdan’s Geneva Convention challenge on three inde
pendent grounds: (1) the Geneva Conventions are not judi
cially enforceable; (2) Hamdan in any event is not entitled
to their protections; and (3) even if he is entitled to their
protections, Councilman abstention is appropriate. Judge
Williams, concurring, rejected the second ground but
agreed with the majority respecting the first and the last.
As we explained in Part III, supra, the abstention rule
applied in Councilman, 420 U. S. 738, is not applicable
here.55 And for the reasons that follow, we hold that
——————
that the President has free rein to set the procedures that govern
military commissions. See post, at 30, 31, 33, n. 16, 34, and 45. That
reliance is misplaced. Not only did Madsen not involve a law-of-war
military commission, but (1) the petitioner there did not challenge the
procedures used to try her, (2) the UCMJ, with its new Article 36(b),
did not become effective until May 31, 1951, after the petitioner’s trial,
see 343 U. S., at 345, n. 6, and (3) the procedures used to try the peti
tioner actually afforded more protection than those used in courtsmartial, see id., at 358–360; see also id., at 358 (“[T]he Military Gov
ernment Courts for Germany . . . have had a less military character
than that of courts-martial”).
54 Prior to the enactment of Article 36(b), it may well have been the
case that a deviation from the rules governing courts-martial would not
have rendered the military commission “ ‘illegal.’ ” Post, at 30–31, n. 16
(THOMAS, J., dissenting) (quoting Winthrop 841). Article 36(b), how
ever, imposes a statutory command that must be heeded.
55 JUSTICE THOMAS makes the different argument that Hamdan’s
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neither of the other grounds the Court of Appeals gave for
its decision is persuasive.
i
The Court of Appeals relied on Johnson v. Eisentrager,
339 U. S. 763 (1950), to hold that Hamdan could not in
voke the Geneva Conventions to challenge the Govern
ment’s plan to prosecute him in accordance with Commis
sion Order No. 1. Eisentrager involved a challenge by 21
German nationals to their 1945 convictions for war crimes
by a military tribunal convened in Nanking, China, and to
their subsequent imprisonment in occupied Germany. The
petitioners argued, inter alia, that the 1929 Geneva Con
vention rendered illegal some of the procedures employed
during their trials, which they said deviated impermissi
bly from the procedures used by courts-martial to try
American soldiers. See id., at 789. We rejected that claim
on the merits because the petitioners (unlike Hamdan
here) had failed to identify any prejudicial disparity “be
tween the Commission that tried [them] and those that
would try an offending soldier of the American forces of
like rank,” and in any event could claim no protection,
under the 1929 Convention, during trials for crimes that
occurred before their confinement as prisoners of war. Id.,
at 790.56
Buried in a footnote of the opinion, however, is this
curious statement suggesting that the Court lacked power
even to consider the merits of the Geneva Convention
argument:
——————
Geneva Convention challenge is not yet “ripe” because he has yet to be
sentenced. See post, at 43–45. This is really just a species of the
abstention argument we have already rejected. See Part III, supra.
The text of the Geneva Conventions does not direct an accused to wait
until sentence is imposed to challenge the legality of the tribunal that
is to try him.
56 As explained in Part VI–C, supra, that is no longer true under the
1949 Conventions.
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“We are not holding that these prisoners have no right
which the military authorities are bound to respect.
The United States, by the Geneva Convention of July
27, 1929, 47 Stat. 2021, concluded with forty-six other
countries, including the German Reich, an agreement
upon the treatment to be accorded captives. These
prisoners claim to be and are entitled to its protection.
It is, however, the obvious scheme of the Agreement
that responsibility for observance and enforcement of
these rights is upon political and military authorities.
Rights of alien enemies are vindicated under it only
through protests and intervention of protecting pow
ers as the rights of our citizens against foreign gov
ernments are vindicated only by Presidential inter
vention.” Id., at 789, n. 14.
The Court of Appeals, on the strength of this footnote, held
that “the 1949 Geneva Convention does not confer upon
Hamdan a right to enforce its provisions in court.” 415
F. 3d, at 40.
Whatever else might be said about the Eisentrager
footnote, it does not control this case. We may assume
that “the obvious scheme” of the 1949 Conventions is
identical in all relevant respects to that of the 1929 Con
vention,57 and even that that scheme would, absent some
other provision of law, preclude Hamdan’s invocation of
the Convention’s provisions as an independent source of
law binding the Government’s actions and furnishing
petitioner with any enforceable right.58 For, regardless of
——————
57 But

see, e.g., 4 Int’l Comm. of Red Cross, Commentary: Geneva
Convention Relative to the Protection of Civilian Persons in Time of
War 21 (1958) (hereinafter GCIV Commentary) (the 1949 Geneva
Conventions were written “first and foremost to protect individuals,
and not to serve State interests”); GCIII Commentary 91 (“It was not
. . . until the Conventions of 1949 . . . that the existence of ‘rights’
conferred in prisoners of war was affirmed”).
58 But see generally Brief for Louis Henkin et al. as Amici Curiae; 1
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the nature of the rights conferred on Hamdan, cf. United
States v. Rauscher, 119 U. S. 407 (1886), they are, as the
Government does not dispute, part of the law of war. See
Hamdi, 542 U. S., at 520–521 (plurality opinion). And
compliance with the law of war is the condition upon
which the authority set forth in Article 21 is granted.
ii
For the Court of Appeals, acknowledgment of that condi
tion was no bar to Hamdan’s trial by commission. As an
alternative to its holding that Hamdan could not invoke
the Geneva Conventions at all, the Court of Appeals con
cluded that the Conventions did not in any event apply to
the armed conflict during which Hamdan was captured.
The court accepted the Executive’s assertions that Ham
dan was captured in connection with the United States’
war with al Qaeda and that that war is distinct from the
war with the Taliban in Afghanistan. It further reasoned
that the war with al Qaeda evades the reach of the Geneva
Conventions. See 415 F. 3d, at 41–42. We, like Judge
Williams, disagree with the latter conclusion.
The conflict with al Qaeda is not, according to the Gov
ernment, a conflict to which the full protections afforded
detainees under the 1949 Geneva Conventions apply
because Article 2 of those Conventions (which appears in
all four Conventions) renders the full protections applica
ble only to “all cases of declared war or of any other armed
conflict which may arise between two or more of the High
Contracting Parties.” 6 U. S. T., at 3318.59 Since Hamdan
——————
Int’l Comm. for the Red Cross, Commentary: Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field 84 (1952) (“It should be possible in States which are parties
to the Convention . . . for the rules of the Convention to be evoked before
an appropriate national court by the protected person who has suffered a
violation”); GCII Commentary 92; GCIV Commentary 79.
59 For convenience’s sake, we use citations to the Third Geneva Con
vention only.
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was captured and detained incident to the conflict with al
Qaeda and not the conflict with the Taliban, and since al
Qaeda, unlike Afghanistan, is not a “High Contracting
Party”—i.e., a signatory of the Conventions, the protec
tions of those Conventions are not, it is argued, applicable
to Hamdan.60
We need not decide the merits of this argument because
there is at least one provision of the Geneva Conventions
that applies here even if the relevant conflict is not one
between signatories.61 Article 3, often referred to as Com
mon Article 3 because, like Article 2, it appears in all four
Geneva Conventions, provides that in a “conflict not of an
international character occurring in the territory of one of
the High Contracting Parties, each Party62 to the conflict
shall be bound to apply, as a minimum,” certain provisions
protecting “[p]ersons taking no active part in the hostili
ties, including members of armed forces who have laid
——————
60 The President has stated that the conflict with the Taliban is a con
flict to which the Geneva Conventions apply. See White House Memo
randum, Humane Treatment of Taliban and al Qaeda Detainees 2
(Feb. 7, 2002), available at http://www.justicescholars.org/pegc/archive/
White_House/bush_memo_20020207_ed.pdf (hereinafter White House
Memorandum).
61 Hamdan observes that Article 5 of the Third Geneva Convention
requires that if there be “any doubt” whether he is entitled to prisonerof-war protections, he must be afforded those protections until his
status is determined by a “competent tribunal.” 6 U. S. T., at 3324. See
also Headquarters Depts. of Army, Navy, Air Force, and Marine Corps,
Army Regulation 190–8, Enemy Prisoners of War, Retained Personnel,
Civilian Internees and Other Detainees (1997), App. 116. Because we
hold that Hamdan may not, in any event, be tried by the military
commission the President has convened pursuant to the November 13
Order and Commission Order No. 1, the question whether his potential
status as a prisoner of war independently renders illegal his trial by
military commission may be reserved.
62 The term “Party” here has the broadest possible meaning; a Party
need neither be a signatory of the Convention nor “even represent a
legal entity capable of undertaking international obligations.” GCIII
Commentary 37.
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down their arms and those placed hors de combat by . . .
detention.” Id., at 3318. One such provision prohibits “the
passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly
constituted court affording all the judicial guarantees
which are recognized as indispensable by civilized peo
ples.” Ibid.
The Court of Appeals thought, and the Government
asserts, that Common Article 3 does not apply to Hamdan
because the conflict with al Qaeda, being “ ‘international in
scope,’ ” does not qualify as a “ ‘conflict not of an interna
tional character.’ ” 415 F. 3d, at 41. That reasoning is
erroneous. The term “conflict not of an international
character” is used here in contradistinction to a conflict
between nations. So much is demonstrated by the “fun
damental logic [of] the Convention’s provisions on its
application.” Id., at 44 (Williams, J., concurring). Com
mon Article 2 provides that “the present Convention shall
apply to all cases of declared war or of any other armed
conflict which may arise between two or more of the High
Contracting Parties.” 6 U. S. T., at 3318 (Art. 2, ¶1). High
Contracting Parties (signatories) also must abide by all
terms of the Conventions vis-à-vis one another even if one
party to the conflict is a nonsignatory “Power,” and must
so abide vis-à-vis the nonsignatory if “the latter accepts
and applies” those terms. Ibid. (Art. 2, ¶3). Common
Article 3, by contrast, affords some minimal protection,
falling short of full protection under the Conventions, to
individuals associated with neither a signatory nor even a
nonsignatory “Power” who are involved in a conflict “in the
territory of” a signatory. The latter kind of conflict is
distinguishable from the conflict described in Common
Article 2 chiefly because it does not involve a clash be
tween nations (whether signatories or not). In context,
then, the phrase “not of an international character” bears
its literal meaning. See, e.g., J. Bentham, Introduction to
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the Principles of Morals and Legislation 6, 296 (J. Burns &
H. Hart eds. 1970) (using the term “international law” as a
“new though not inexpressive appellation” meaning “be
twixt nation and nation”; defining “international” to in
clude “mutual transactions between sovereigns as such”);
Commentary on the Additional Protocols to the Geneva
Conventions of 12 August 1949, p. 1351 (1987) (“[A] noninternational armed conflict is distinct from an interna
tional armed conflict because of the legal status of the
entities opposing each other”).
Although the official commentaries accompanying
Common Article 3 indicate that an important purpose of
the provision was to furnish minimal protection to rebels
involved in one kind of “conflict not of an international
character,” i.e., a civil war, see GCIII Commentary 36–37,
the commentaries also make clear “that the scope of the
Article must be as wide as possible,” id., at 36.63 In fact,
limiting language that would have rendered Common
Article 3 applicable “especially [to] cases of civil war,
colonial conflicts, or wars of religion,” was omitted from
the final version of the Article, which coupled broader
scope of application with a narrower range of rights than
did earlier proposed iterations. See GCIII Commentary
42–43.
——————
63 See also GCIII Commentary 35 (Common Article 3 “has the merit of
being simple and clear. . . . Its observance does not depend upon pre
liminary discussions on the nature of the conflict”); GCIV Commentary
51 (“[N]obody in enemy hands can be outside the law”); U. S. Army
Judge Advocate General’s Legal Center and School, Dept. of the Army,
Law of War Handbook 144 (2004) (Common Article 3 “serves as a
‘minimum yardstick of protection in all conflicts, not just internal
armed conflicts’ ” (quoting Nicaragua v. United States, 1986 I. C. J. 14,
¶218, 25 I. L. M. 1023)); Prosecutor v. Tadić, Case No. IT–94–1, Deci
sion on the Defence Motion for Interlocutory Appeal on Jurisdiction,
¶102 (ICTY App. Chamber, Oct. 2, 1995) (stating that “the character
of the conflict is irrelevant” in deciding whether Common Article 3
applies).
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iii
Common Article 3, then, is applicable here and, as
indicated above, requires that Hamdan be tried by a
“regularly constituted court affording all the judicial guar
antees which are recognized as indispensable by civilized
peoples.” 6 U. S. T., at 3320 (Art. 3, ¶1(d)). While the
term “regularly constituted court” is not specifically de
fined in either Common Article 3 or its accompanying
commentary, other sources disclose its core meaning. The
commentary accompanying a provision of the Fourth
Geneva Convention, for example, defines “ ‘regularly con
stituted’ ” tribunals to include “ordinary military courts”
and “definitely exclud[e] all special tribunals.” GCIV
Commentary 340 (defining the term “properly constituted”
in Article 66, which the commentary treats as identical to
“regularly constituted”);64 see also Yamashita, 327 U. S.,
at 44 (Rutledge, J., dissenting) (describing military com
mission as a court “specially constituted for a particular
trial”). And one of the Red Cross’ own treatises defines
“regularly constituted court” as used in Common Article 3
to mean “established and organized in accordance with the
laws and procedures already in force in a country.” Int’l
Comm. of Red Cross, 1 Customary International Humani
tarian Law 355 (2005); see also GCIV Commentary 340
(observing that “ordinary military courts” will “be set up
in accordance with the recognized principles governing the
administration of justice”).
The Government offers only a cursory defense of Ham
dan’s military commission in light of Common Article 3.
See Brief for Respondents 49–50. As JUSTICE KENNEDY
explains, that defense fails because “[t]he regular military
courts in our system are the courts-martial established by
——————
64 The

commentary’s assumption that the terms “properly constituted”
and “regularly constituted” are interchangeable is beyond reproach; the
French version of Article 66, which is equally authoritative, uses the
term “régulièrement constitués” in place of “properly constituted.”
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congressional statutes.” Post, at 8 (opinion concurring in
part). At a minimum, a military commission “can be
‘regularly constituted’ by the standards of our military
justice system only if some practical need explains devia
tions from court-martial practice.” Post, at 10. As we
have explained, see Part VI–C, supra, no such need has
been demonstrated here.65
iv
Inextricably intertwined with the question of regular
constitution is the evaluation of the procedures governing
the tribunal and whether they afford “all the judicial
guarantees which are recognized as indispensable by
civilized peoples.” 6 U. S. T., at 3320 (Art. 3, ¶1(d)). Like
the phrase “regularly constituted court,” this phrase is not
defined in the text of the Geneva Conventions. But it
must be understood to incorporate at least the barest of
those trial protections that have been recognized by cus
tomary international law. Many of these are described in
Article 75 of Protocol I to the Geneva Conventions of 1949,
adopted in 1977 (Protocol I). Although the United States
declined to ratify Protocol I, its objections were not to
Article 75 thereof. Indeed, it appears that the Govern
ment “regard[s] the provisions of Article 75 as an articula
tion of safeguards to which all persons in the hands of an
enemy are entitled.” Taft, The Law of Armed Conflict
After 9/11: Some Salient Features, 28 Yale J. Int’l L. 319,
322 (2003). Among the rights set forth in Article 75 is the
“right to be tried in [one’s] presence.” Protocol I, Art.
75(4)(e).66
——————
65 Further evidence of this tribunal’s irregular constitution is the fact
that its rules and procedures are subject to change midtrial, at the
whim of the Executive. See Commission Order No. 1, §11 (providing
that the Secretary of Defense may change the governing rules “from
time to time”).
66 Other international instruments to which the United States is a
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We agree with JUSTICE KENNEDY that the procedures
adopted to try Hamdan deviate from those governing
courts-martial in ways not justified by any “evident practi
cal need,” post, at 11, and for that reason, at least, fail to
afford the requisite guarantees. See post, at 8, 11–17. We
add only that, as noted in Part VI–A, supra, various provi
sions of Commission Order No. 1 dispense with the princi
ples, articulated in Article 75 and indisputably part of the
customary international law, that an accused must, absent
disruptive conduct or consent, be present for his trial and
must be privy to the evidence against him. See §§6(B)(3),
(D).67 That the Government has a compelling interest in
——————
signatory include the same basic protections set forth in Article 75.
See, e.g., International Covenant on Civil and Political Rights, Art. 14,
¶3(d), Mar. 23, 1976, 999 U. N. T. S. 171 (setting forth the right of an
accused “[t]o be tried in his presence, and to defend himself in person or
through legal assistance of his own choosing”). Following World War II,
several defendants were tried and convicted by military commission for
violations of the law of war in their failure to afford captives fair trials
before imposition and execution of sentence. In two such trials, the
prosecutors argued that the defendants’ failure to apprise accused
individuals of all evidence against them constituted violations of the
law of war. See 5 U. N. War Crimes Commission 30 (trial of SergeantMajor Shigeru Ohashi), 75 (trial of General Tanaka Hisakasu).
67 The Government offers no defense of these procedures other than to
observe that the defendant may not be barred from access to evidence if
such action would deprive him of a “full and fair trial.” Commission
Order No. 1, §6(D)(5)(b). But the Government suggests no circum
stances in which it would be “fair” to convict the accused based on
evidence he has not seen or heard. Cf. Crawford v. Washington, 541
U. S. 36, 49 (2004) (“ ‘It is a rule of the common law, founded on natural
justice, that no man shall be prejudiced by evidence which he had not
the liberty to cross examine’ ” (quoting State v. Webb, 2 N. C. 103, 104
(Super. L. & Eq. 1794) (per curiam)); Diaz v. United States, 223 U. S.
442, 455 (1912) (describing the right to be present as “scarcely less
important to the accused than the right of trial itself”); Lewis v. United
States, 146 U. S. 370, 372 (1892) (exclusion of defendant from part of
proceedings is “contrary to the dictates of humanity” (internal quota
tion marks omitted)); Joint Anti-Fascist Refugee Comm. v. McGrath,
341 U. S. 123, 170, n. 17, 171 (1951) (Frankfurter, J., concurring) (“[t]he
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denying Hamdan access to certain sensitive information is
not doubted. Cf. post, at 47–48 (THOMAS, J., dissenting).
But, at least absent express statutory provision to the
contrary, information used to convict a person of a crime
must be disclosed to him.
v
Common Article 3 obviously tolerates a great degree of
flexibility in trying individuals captured during armed
conflict; its requirements are general ones, crafted to
accommodate a wide variety of legal systems. But re
quirements they are nonetheless. The commission that
the President has convened to try Hamdan does not meet
those requirements.
VII
We have assumed, as we must, that the allegations
made in the Government’s charge against Hamdan are
true. We have assumed, moreover, the truth of the mes
sage implicit in that charge—viz., that Hamdan is a dan
gerous individual whose beliefs, if acted upon, would cause
great harm and even death to innocent civilians, and who
would act upon those beliefs if given the opportunity. It
bears emphasizing that Hamdan does not challenge, and
we do not today address, the Government’s power to de
tain him for the duration of active hostilities in order to
prevent such harm. But in undertaking to try Hamdan
and subject him to criminal punishment, the Executive is
bound to comply with the Rule of Law that prevails in this
jurisdiction.
The judgment of the Court of Appeals is reversed, and
——————
plea that evidence of guilt must be secret is abhorrent to free men”
(internal quotation marks omitted)). More fundamentally, the legality
of a tribunal under Common Article 3 cannot be established by bare
assurances that, whatever the character of the court or the procedures
it follows, individual adjudicators will act fairly.
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the case is remanded for further proceedings.
It is so ordered.
THE CHIEF JUSTICE took no part in the consideration or
decision of this case.
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SUPREME COURT OF THE UNITED STATES
_________________

No. 05–184
_________________

SALIM AHMED HAMDAN, PETITIONER v. DONALD
H. RUMSFELD, SECRETARY OF DEFENSE, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[June 29, 2006]

JUSTICE BREYER, with whom JUSTICE KENNEDY,
JUSTICE SOUTER, and JUSTICE GINSBURG join, concurring.
The dissenters say that today’s decision would “sorely
hamper the President’s ability to confront and defeat a
new and deadly enemy.” Post, at 29 (opinion of THOMAS,
J.). They suggest that it undermines our Nation’s ability
to “preven[t] future attacks” of the grievous sort that we
have already suffered. Post, at 48. That claim leads me to
state briefly what I believe the majority sets forth both
explicitly and implicitly at greater length. The Court’s
conclusion ultimately rests upon a single ground: Congress
has not issued the Executive a “blank check.” Cf. Hamdi
v. Rumsfeld, 542 U. S. 507, 536 (2004) (plurality opinion).
Indeed, Congress has denied the President the legislative authority to create military commissions of the kind
at issue here. Nothing prevents the President from re
turning to Congress to seek the authority he believes
necessary.
Where, as here, no emergency prevents consultation
with Congress, judicial insistence upon that consultation
does not weaken our Nation’s ability to deal with danger.
To the contrary, that insistence strengthens the Nation’s
ability to determine—through democratic means—how
best to do so. The Constitution places its faith in those
democratic means. Our Court today simply does the same.
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SUPREME COURT OF THE UNITED STATES
_________________

No. 05–184
_________________

SALIM AHMED HAMDAN, PETITIONER v. DONALD
H. RUMSFELD, SECRETARY OF DEFENSE, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[June 29, 2006]

JUSTICE KENNEDY, with whom JUSTICE SOUTER,
JUSTICE GINSBURG, and JUSTICE BREYER join as to Parts I
and II, concurring in part.
Military Commission Order No. 1, which governs the
military commission established to try petitioner Salim
Hamdan for war crimes, exceeds limits that certain stat
utes, duly enacted by Congress, have placed on the Presi
dent’s authority to convene military courts. This is not a
case, then, where the Executive can assert some unilateral
authority to fill a void left by congressional inaction. It is
a case where Congress, in the proper exercise of its powers
as an independent branch of government, and as part of a
long tradition of legislative involvement in matters of
military justice, has considered the subject of military
tribunals and set limits on the President’s authority.
Where a statute provides the conditions for the exercise of
governmental power, its requirements are the result of a
deliberative and reflective process engaging both of the
political branches. Respect for laws derived from the
customary operation of the Executive and Legislative
Branches gives some assurance of stability in time of
crisis. The Constitution is best preserved by reliance on
standards tested over time and insulated from the pres
sures of the moment.
These principles seem vindicated here, for a case that
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may be of extraordinary importance is resolved by ordi
nary rules. The rules of most relevance here are those
pertaining to the authority of Congress and the interpre
tation of its enactments.
It seems appropriate to recite these rather fundamental
points because the Court refers, as it should in its exposi
tion of the case, to the requirement of the Geneva Conven
tions of 1949 that military tribunals be “regularly consti
tuted” ante, at 69—a requirement that controls here, if for
no other reason, because Congress requires that military
commissions like the ones at issue conform to the “law of
war,” 10 U. S. C. §821. Whatever the substance and con
tent of the term “regularly constituted” as interpreted in
this and any later cases, there seems little doubt that it
relies upon the importance of standards deliberated upon
and chosen in advance of crisis, under a system where the
single power of the Executive is checked by other constitu
tional mechanisms. All of which returns us to the point of
beginning—that domestic statutes control this case. If
Congress, after due consideration, deems it appropriate to
change the controlling statutes, in conformance with the
Constitution and other laws, it has the power and preroga
tive to do so.
I join the Court’s opinion, save Parts V and VI–D–iv. To
state my reasons for this reservation, and to show my
agreement with the remainder of the Court’s analysis by
identifying particular deficiencies in the military commis
sions at issue, this separate opinion seems appropriate.
I
Trial by military commission raises separation-of
powers concerns of the highest order. Located within a
single branch, these courts carry the risk that offenses will
be defined, prosecuted, and adjudicated by executive
officials without independent review. Cf. Loving v. United
States, 517 U. S. 748, 756–758, 760 (1996). Concentration of

Cite as: 548 U. S. ____ (2006)

3

KENNEDY, J., concurring in part

power puts personal liberty in peril of arbitrary action by
officials, an incursion the Constitution’s three-part system is
designed to avoid. It is imperative, then, that when military
tribunals are established, full and proper authority exists
for the Presidential directive.
The proper framework for assessing whether Executive
actions are authorized is the three-part scheme used by
Justice Jackson in his opinion in Youngstown Sheet & Tube
Co. v. Sawyer, 343 U. S. 579 (1952). “When the President
acts pursuant to an express or implied authorization of
Congress, his authority is at its maximum, for it includes all
that he possesses in his own right plus all that Congress can
delegate.” Id., at 635. “When the President acts in absence
of either a congressional grant or denial of authority, he can
only rely upon his own independent powers, but there is a
zone of twilight in which he and Congress may have concur
rent authority, or in which its distribution is uncertain.”
Id., at 637. And “[w]hen the President takes measures
incompatible with the expressed or implied will of Congress,
his power is at its lowest ebb.” Ibid.
In this case, as the Court observes, the President has
acted in a field with a history of congressional participa
tion and regulation. Ante, at 28–30, 55–57. In the Uni
form Code of Military Justice (UCMJ), 10 U. S. C. §801 et
seq., which Congress enacted, building on earlier statutes,
in 1950, see Act of May 5, 1950, ch. 169, 64 Stat. 107, and
later amended, see, e.g., Military Justice Act of 1968, 82
Stat. 1335, Congress has set forth governing principles for
military courts. The UCMJ as a whole establishes an
intricate system of military justice. It authorizes courtsmartial in various forms, 10 U. S. C. §§816–820 (2000 ed.
and Supp. III); it regulates the organization and procedure
of those courts, e.g., §§822–835, 851–854; it defines of
fenses, §§877–934, and rights for the accused, e.g.,
§§827(b)–(c), 831, 844, 846, 855 (2000 ed.); and it provides
mechanisms for appellate review, §§859–876b (2000 ed.
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and Supp. III). As explained below, the statute further
recognizes that special military commissions may be
convened to try war crimes. See infra, at 5–6; §821 (2000
ed.). While these laws provide authority for certain forms
of military courts, they also impose limitations, at least
two of which control this case. If the President has ex
ceeded these limits, this becomes a case of conflict between
Presidential and congressional action—a case within
Justice Jackson’s third category, not the second or first.
One limit on the President’s authority is contained in
§836 of the UCMJ. That section provides:
“(a) Pretrial, trial, and post-trial procedures, including
modes of proof, for cases arising under this chapter
triable in courts-martial, military commissions and
other military tribunals, and procedures for courts of
inquiry, may be prescribed by the President by regu
lations which shall, so far as he considers practicable,
apply the principles of law and the rules of evidence
generally recognized in the trial of criminal cases in
the United States district courts, but which may not
be contrary to or inconsistent with this chapter.
“(b) All rules and regulations made under this article
shall be uniform insofar as practicable.” 10 U. S. C.
§836 (2000 ed.).
In this provision the statute allows the President to im
plement and build on the UCMJ’s framework by adopting
procedural regulations, subject to three requirements: (1)
Procedures for military courts must conform to districtcourt rules insofar as the President “considers practica
ble”; (2) the procedures may not be contrary to or inconsis
tent with the provisions of the UCMJ; and (3) “insofar as
practicable” all rules and regulations under §836 must be
uniform, a requirement, as the Court points out, that
indicates the rules must be the same for military commis
sions as for courts-martial unless such uniformity is im

Cite as: 548 U. S. ____ (2006)

5

KENNEDY, J., concurring in part

practicable, ante, at 57, 59, and n. 50.
As the Court further instructs, even assuming the first
and second requirements of §836 are satisfied here—a
matter of some dispute, see ante, at 57–59—the third
requires us to compare the military-commission proce
dures with those for courts-martial and determine, to the
extent there are deviations, whether greater uniformity
would be practicable. Ante, at 59–62. Although we can
assume the President’s practicability judgments are enti
tled to some deference, the Court observes that Congress’
choice of language in the uniformity provision of 10
U. S. C. §836(b) contrasts with the language of §836(a).
This difference suggests, at the least, a lower degree of
deference for §836(b) determinations. Ante, at 59–60. The
rules for military courts may depart from federal-court
rules whenever the President “considers” conformity im
practicable, §836(a); but the statute requires procedural
uniformity across different military courts “insofar as
[uniformity is] practicable,” §836(b), not insofar as the
President considers it to be so. The Court is right to con
clude this is of relevance to our decision. Further, as the
Court is also correct to conclude, ante, at 60, the term
“practicable” cannot be construed to permit deviations
based on mere convenience or expedience. “Practicable”
means “feasible,” that is, “possible to practice or perform”
or “capable of being put into practice, done, or accom
plished.” Webster’s Third New International Dictionary
1780 (1961). Congress’ chosen language, then, is best
understood to allow the selection of procedures based on
logistical constraints, the accommodation of witnesses, the
security of the proceedings, and the like. Insofar as the
“[p]retrial, trial, and post-trial procedures” for the military
commissions at issue deviate from court-martial practice,
the deviations must be explained by some such practical
need.
In addition to §836, a second UCMJ provision, 10
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U. S. C. §821, requires us to compare the commissions at
issue to courts-martial. This provision states:
“The provisions of this chapter conferring jurisdiction
upon courts-martial do not deprive military commis
sions, provost courts, or other military tribunals of
concurrent jurisdiction with respect to offenders or of
fenses that by statute or by the law of war may be
tried by military commissions, provost courts, or other
military tribunals.”
In §821 Congress has addressed the possibility that
special military commissions—criminal courts other than
courts-martial—may at times be convened. At the same
time, however, the President’s authority to convene mili
tary commissions is limited: It extends only to “offenders
or offenses” that “by statute or by the law of war may be
tried by” such military commissions. Ibid.; see also ante,
at 28–29. The Government does not claim to base the
charges against Hamdan on a statute; instead it invokes
the law of war. That law, as the Court explained in Ex
parte Quirin, 317 U. S. 1 (1942), derives from “rules and
precepts of the law of nations”; it is the body of international
law governing armed conflict. Id., at 28. If the military
commission at issue is illegal under the law of war, then
an offender cannot be tried “by the law of war” before that
commission.
The Court is correct to concentrate on one provision of
the law of war that is applicable to our Nation’s armed
conflict with al Qaeda in Afghanistan and, as a result, to
the use of a military commission to try Hamdan. Ante, at
65–70; see also 415 F. 3d 33, 44 (CADC 2005) (Williams,
J., concurring). That provision is Common Article 3 of the
four Geneva Conventions of 1949. It prohibits, as relevant
here, “[t]he passing of sentences and the carrying out of
executions without previous judgment pronounced by a
regularly constituted court affording all the judicial guar
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antees which are recognized as indispensable by civilized
peoples.” See, e.g., Article 3 of the Geneva Convention
(III) Relative to the Treatment of Prisoners of War, Aug.
12, 1949, [1955] 6 U. S. T. 3316, 3318, T. I. A. S. No. 3364.
The provision is part of a treaty the United States has
ratified and thus accepted as binding law. See id., at
3316. By Act of Congress, moreover, violations of Common
Article 3 are considered “war crimes,” punishable as fed
eral offenses, when committed by or against United States
nationals and military personnel. See 18 U. S. C. §2441.
There should be no doubt, then, that Common Article 3 is
part of the law of war as that term is used in §821.
The dissent by JUSTICE THOMAS argues that Common
Article 3 nonetheless is irrelevant to this case because in
Johnson v. Eisentrager, 339 U. S. 763 (1950), it was said to
be the “obvious scheme” of the 1929 Geneva Convention
that “[r]ights of alien enemies are vindicated under it only
through protests and intervention of protecting powers,”
i.e., signatory states, id., at 789, n. 14. As the Court ex
plains, ante, at 63–65, this language from Eisentrager is
not controlling here. Even assuming the Eisentrager
analysis has some bearing upon the analysis of the
broader 1949 Conventions and that, in consequence, rights
are vindicated “under [those Conventions]” only through
protests and intervention, 339 U. S., at 789, n. 14, Com
mon Article 3 is nonetheless relevant to the question of
authorization under §821. Common Article 3 is part of the
law of war that Congress has directed the President to
follow in establishing military commissions. Ante, at 66–
67. Consistent with that view, the Eisentrager Court itself
considered on the merits claims that “procedural irregu
larities” under the 1929 Convention “deprive[d] the Mili
tary Commission of jurisdiction.” 339 U. S., at 789, 790.
In another military commission case, In re Yamashita,
327 U. S. 1 (1946), the Court likewise considered on the
merits—without any caveat about remedies under the
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Convention—a claim that an alleged violation of the 1929
Convention “establish[ed] want of authority in the com
mission to proceed with the trial.” Id., at 23, 24. That is
the precise inquiry we are asked to perform here.
Assuming the President has authority to establish a
special military commission to try Hamdan, the commis
sion must satisfy Common Article 3’s requirement of a
“regularly constituted court affording all the judicial guar
antees which are recognized as indispensable by civilized
peoples,” 6 U. S. T., at 3318. The terms of this general
standard are yet to be elaborated and further defined, but
Congress has required compliance with it by referring to
the “law of war” in §821. The Court correctly concludes
that the military commission here does not comply with
this provision.
Common Article 3’s standard of a “regularly constituted
court affording all the judicial guarantees which are rec
ognized as indispensable by civilized peoples,” ibid., sup
ports, at the least, a uniformity principle similar to that
codified in §836(b). The concept of a “regularly constituted
court” providing “indispensable” judicial guarantees re
quires consideration of the system of justice under which
the commission is established, though no doubt certain
minimum standards are applicable. See ante, at 69–70; 1
Int’l Committee of the Red Cross, Customary Interna
tional Humanitarian Law 355 (2005) (explaining that
courts are “regularly constituted” under Common Article 3
if they are “established and organised in accordance with
the laws and procedures already in force in a country”).
The regular military courts in our system are the courtsmartial established by congressional statutes. Acts of
Congress confer on those courts the jurisdiction to try “any
person” subject to war crimes prosecution. 10 U. S. C.
§818. As the Court explains, moreover, while special
military commissions have been convened in previous
armed conflicts—a practice recognized in §821—those
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military commissions generally have adopted the struc
ture and procedure of courts-martial. See, e.g., 1 The War
of the Rebellion: A Compilation of the Official Records of
the Union and Confederate Armies 248 (2d series 1894)
(Civil War general order requiring that military commis
sions “be constituted in a similar manner and their pro
ceedings be conducted according to the same general rules
as courts-martial in order to prevent abuses which might
otherwise arise”); W. Winthrop, Military Law and Prece
dents 835, n. 81 (rev. 2d ed. 1920) (“[M]ilitary commissions
are constituted and composed, and their proceedings are
conducted, similarly to general courts-martial”); 1 United
Nations War Crimes Commission, Law Reports of Trials of
War Criminals 116–117 (1947) (reprint 1997) (hereinafter
Law Reports) (discussing post-World War II regulations
requiring that military commissions “hav[e] regard for”
rules of procedure and evidence applicable in general
courts-martial); see also ante, at 53–57; post, at 31, n. 15
(THOMAS, J., dissenting). Today, moreover, §836(b)—
which took effect after the military trials in the World War
II cases invoked by the dissent, see Madsen v. Kinsella, 343
U. S. 341, 344–345, and n. 6 (1952); Yamashita, supra, at 5;
Quirin, 317 U. S., at 23—codifies this presumption of uni
formity at least as to “[p]retrial, trial, and post-trial proce
dures.” Absent more concrete statutory guidance, this
historical and statutory background—which suggests that
some practical need must justify deviations from the
court-martial model—informs the understanding of which
military courts are “regularly constituted” under United
States law.
In addition, whether or not the possibility, contemplated
by the regulations here, of midtrial procedural changes
could by itself render a military commission impermissibly
irregular, ante, at 70, n. 65; see also Military Commission
Order No. 1, §11 (Aug. 31, 2005), App. to Brief for Peti
tioner 46a–72a (hereinafter MCO), an acceptable degree of
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independence from the Executive is necessary to render a
commission “regularly constituted” by the standards of our
Nation’s system of justice. And any suggestion of Execu
tive power to interfere with an ongoing judicial process
raises concerns about the proceedings’ fairness. Again,
however, courts-martial provide the relevant benchmark.
Subject to constitutional limitations, see Ex parte Milligan,
4 Wall. 2 (1866), Congress has the power and responsibility
to determine the necessity for military courts, and to
provide the jurisdiction and procedures applicable to them.
The guidance Congress has provided with respect to
courts-martial indicates the level of independence and
procedural rigor that Congress has deemed necessary, at
least as a general matter, in the military context.
At a minimum a military commission like the one at
issue—a commission specially convened by the President
to try specific persons without express congressional au
thorization—can be “regularly constituted” by the stan
dards of our military justice system only if some practical
need explains deviations from court-martial practice. In
this regard the standard of Common Article 3, applied
here in conformity with §821, parallels the practicability
standard of §836(b). Section 836, however, is limited by
its terms to matters properly characterized as proce
dural—that is, “[p]retrial, trial, and post-trial proce
dures”—while Common Article 3 permits broader consid
eration of matters of structure, organization, and
mechanisms to promote the tribunal’s insulation from
command influence. Thus the combined effect of the two
statutes discussed here—§§836 and 821—is that consid
erations of practicability must support departures from
court-martial practice. Relevant concerns, as noted ear
lier, relate to logistical constraints, accommodation of
witnesses, security of the proceedings, and the like, not
mere expedience or convenience. This determination, of
course, must be made with due regard for the constitu
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tional principle that congressional statutes can be control
ling, including the congressional direction that the law of
war has a bearing on the determination.
These principles provide the framework for an analysis
of the specific military commission at issue here.
II
In assessing the validity of Hamdan’s military commis
sion the precise circumstances of this case bear emphasis.
The allegations against Hamdan are undoubtedly serious.
Captured in Afghanistan during our Nation’s armed con
flict with the Taliban and al Qaeda—a conflict that con
tinues as we speak—Hamdan stands accused of overt acts
in furtherance of a conspiracy to commit terrorism: deliv
ering weapons and ammunition to al Qaeda, acquiring
trucks for use by Osama bin Laden’s bodyguards, provid
ing security services to bin Laden, and receiving weapons
training at a terrorist camp. App. to Pet. for Cert. 65a–
67a. Nevertheless, the circumstances of Hamdan’s trial
present no exigency requiring special speed or precluding
careful consideration of evidence. For roughly four years,
Hamdan has been detained at a permanent United States
military base in Guantanamo Bay, Cuba. And regardless
of the outcome of the criminal proceedings at issue, the
Government claims authority to continue to detain him
based on his status as an enemy combatant.
Against this background, the Court is correct to con
clude that the military commission the President has
convened to try Hamdan is unauthorized. Ante, at 62, 69–
70, 72. The following analysis, which expands on the
Court’s discussion, explains my reasons for reaching this
conclusion.
To begin with, the structure and composition of the
military commission deviate from conventional courtmartial standards. Although these deviations raise ques
tions about the fairness of the trial, no evident practical
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need explains them.
Under the UCMJ, courts-martial are organized by a
“convening authority”—either a commanding officer, the
Secretary of Defense, the Secretary concerned, or the
President. 10 U. S. C. §§822–824 (2000 ed. and Supp. III).
The convening authority refers charges for trial, Manual
for Courts-Martial, United States, Rule for Courts-Martial
401 (2005 ed.) (hereinafter R. C. M.), and selects the courtmartial members who vote on the guilt or innocence of the
accused and determine the sentence, 10 U. S. C.
§§825(d)(2), 851–852 (2000 ed.); R. C. M. 503(a). Parallel
ing this structure, under Military Commission Order No. 1
an “ ‘Appointing Authority’ ”—either the Secretary of De
fense or the Secretary’s “designee”—establishes commis
sions subject to the order, MCO No. 1, §2, approves and
refers charges to be tried by those commissions,
§4(B)(2)(a), and appoints commission members who vote
on the conviction and sentence, §§4(A)(1–3). In addition
the Appointing Authority determines the number of com
mission members (at least three), oversees the chief prose
cutor, provides “investigative or other resources” to the
defense insofar as he or she “deems necessary for a full
and fair trial,” approves or rejects plea agreements, ap
proves or disapproves communications with news media
by prosecution or defense counsel (a function shared by
the General Counsel of the Department of Defense), and
issues supplementary commission regulations (subject to
approval by the General Counsel of the Department of
Defense, unless the Appointing Authority is the Secretary
of Defense). See MCO No. 1, §§4(A)(2), 5(H), 6(A)(4), 7(A);
Military Commission Instruction No. 3, §5(C) (July 15,
2005)
(hereinafter
MCI),
available
at
www.
defenselink.mil/news/Aug2005/d20050811MC13.pdf; MCI
No. 4, §5(C) (Sept. 16, 2005), available at www.
defenselink.mil/news/Oct2005/d20051003MCI4.pdf
MCI
No. 6, §3(B)(3) (April 15, 2004), available at www.
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defenselink.mil/news/Apr2004/d20040420ins6.pdf (all In
ternet materials as visited June 27, 2006, and available in
Clerk of Court’s case file).
Against the background of these significant powers for
the Appointing Authority, which in certain respects at
least conform to ordinary court-martial standards, the
regulations governing the commissions at issue make
several noteworthy departures.
At a general courtmartial—the only type authorized to impose penalties of
more than one year’s incarceration or to adjudicate of
fenses against the law of war, R. C. M. 201(f); 10 U. S. C.
§§818–820 (2000 ed. and Supp. III)—the presiding officer
who rules on legal issues must be a military judge.
R. C. M. 501(a)(1), 801(a)(4)–(5); 10 U. S. C. §816(1) (2000
ed., Supp. III); see also R. C. M. 201(f)(2)(B)(ii) (likewise
requiring a military judge for certain other courtsmartial); 10 U. S. C. §819 (2000 ed. and Supp. III) (same).
A military judge is an officer who is a member of a state or
federal bar and has been specially certified for judicial
duties by the Judge Advocate General for the officer’s
Armed Service. R. C. M. 502(c); 10 U. S. C. §826(b). To
protect their independence, military judges at general
courts-martial are “assigned and directly responsible to
the Judge Advocate General or the Judge Advocate Gen
eral’s designee.” R. C. M. 502(c). They must be detailed to
the court, in accordance with applicable regulations, “by a
person assigned as a military judge and directly responsi
ble to the Judge Advocate General or the Judge Advocate
General’s designee.” R. C. M. 503(b); see also 10 U. S. C.
§826(c); see generally Weiss v. United States, 510 U. S. 163,
179–181 (1994) (discussing provisions that “insulat[e] mili
tary judges from the effects of command influence” and thus
“preserve judicial impartiality”). Here, by contrast, the
Appointing Authority selects the presiding officer, MCO
No. 1, §§4(A)(1), (A)(4); and that officer need only be a
judge advocate, that is, a military lawyer, §4(A)(4).
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The Appointing Authority, moreover, exercises supervi
sory powers that continue during trial. Any interlocutory
question “the disposition of which would effect a termina
tion of proceedings with respect to a charge” is subject to
decision not by the presiding officer, but by the Appointing
Authority. §4(A)(5)(e) (stating that the presiding officer
“shall certify” such questions to the Appointing Authority).
Other interlocutory questions may be certified to the
Appointing Authority as the presiding officer “deems
appropriate.” Ibid. While in some circumstances the
Government may appeal certain rulings at a courtmartial—including “an order or ruling that terminates the
proceedings with respect to a charge or specification,”
R. C. M. 908(a); see also 10 U. S. C. §862(a)—the appeals
go to a body called the Court of Criminal Appeals, not to
the convening authority. R. C. M. 908; 10 U. S. C. §862(b);
see also R. C. M. 1107 (requiring the convening authority
to approve or disapprove the findings and sentence of a
court-martial but providing for such action only after
entry of sentence and restricting actions that increase
penalties); 10 U. S. C. §860 (same); cf. §837(a) (barring
command influence on court-martial actions). The Court
of Criminal Appeals functions as the military’s intermedi
ate appeals court; it is established by the Judge Advocate
General for each Armed Service and composed of appellate
military judges. R. C. M. 1203; 10 U. S. C. §866. This is
another means in which, by structure and tradition, the
court-martial process is insulated from those who have an
interest in the outcome of the proceedings.
Finally, in addition to these powers with respect to the
presiding officer, the Appointing Authority has greater
flexibility in appointing commission members. While a
general court-martial requires, absent a contrary election
by the accused, at least five members, R. C. M. 501(a)(1);
10 U. S. C. §816(1) (2000 ed. and Supp. III), the Appoint
ing Authority here is free, as noted earlier, to select as few

Cite as: 548 U. S. ____ (2006)

15

KENNEDY, J., concurring in part

as three. MCO No. 1, §4(A)(2). This difference may affect
the deliberative process and the prosecution’s burden of
persuasion.
As compared to the role of the convening authority in a
court-martial, the greater powers of the Appointing Au
thority here—including even the resolution of dispositive
issues in the middle of the trial—raise concerns that the
commission’s decisionmaking may not be neutral. If the
differences are supported by some practical need beyond
the goal of constant and ongoing supervision, that need is
neither apparent from the record nor established by the
Government’s submissions.
It is no answer that, at the end of the day, the Detainee
Treatment Act of 2005 (DTA), 119 Stat. 2739, affords
military-commission defendants the opportunity for judi
cial review in federal court. As the Court is correct to
observe, the scope of that review is limited, DTA
§1005(e)(3)(D), id., at 2743; see also ante, at 8–9, and the
review is not automatic if the defendant’s sentence is
under 10 years, §1005(e)(3)(B), ibid. Also, provisions for
review of legal issues after trial cannot correct for struc
tural defects, such as the role of the Appointing Authority,
that can cast doubt on the factfinding process and the
presiding judge’s exercise of discretion during trial. Before
military-commission defendants may obtain judicial re
view, furthermore, they must navigate a military review
process that again raises fairness concerns. At the outset,
the Appointing Authority (unless the Appointing Author
ity is the Secretary of Defense) performs an “administra
tive review” of undefined scope, ordering any “supplemen
tary proceedings” deemed necessary. MCO No. 1 §6(H)(3).
After that the case is referred to a three-member
Review Panel composed of officers selected by the
Secretary of Defense. §6(H)(4); MCI No. 9, §4(B) (Oct. 11,
2005), available at www.defenselink.mil/news/Oct2005/
d20051014MCI9.pdf.
Though the Review Panel may

16

HAMDAN v. RUMSFELD
KENNEDY, J., concurring in part

return the case for further proceedings only if a majority
“form[s] a definite and firm conviction that a material
error of law occurred,” MCO No. 1, §6(H)(4); MCI No. 9,
§4(C)(1)(a), only one member must have “experience as a
judge,” MCO No. 1, §6(H)(4); nothing in the regulations
requires that other panel members have legal training.
By comparison to the review of court-martial judgments
performed by such independent bodies as the Judge Advo
cate General, the Court of Criminal Appeals, and the
Court of Appeals for the Armed Forces, 10 U. S. C. §§862,
864, 866, 867, 869, the review process here lacks struc
tural protections designed to help ensure impartiality.
These structural differences between the military com
missions and courts-martial—the concentration of func
tions, including legal decisionmaking, in a single executive
official; the less rigorous standards for composition of the
tribunal; and the creation of special review procedures in
place of institutions created and regulated by Congress—
remove safeguards that are important to the fairness of
the proceedings and the independence of the court. Con
gress has prescribed these guarantees for courts-martial;
and no evident practical need explains the departures
here. For these reasons the commission cannot be consid
ered regularly constituted under United States law and
thus does not satisfy Congress’ requirement that military
commissions conform to the law of war.
Apart from these structural issues, moreover, the basic
procedures for the commissions deviate from procedures
for courts-martial, in violation of §836(b). As the Court
explains, ante, at 51, 61, the Military Commission Order
abandons the detailed Military Rules of Evidence, which
are modeled on the Federal Rules of Evidence in confor
mity with §836(a)’s requirement of presumptive compli
ance with district-court rules.
Instead, the order imposes just one evidentiary rule:
“Evidence shall be admitted if . . . the evidence would have
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probative value to a reasonable person,” MCO No. 1,
§6(D)(1). Although it is true some military commissions
applied an amorphous evidence standard in the past, see,
e.g., 1 Law Reports 117–118 (discussing World War II
military commission orders); Exec. Order No. 9185, 7 Fed.
Reg. 5103 (1942) (order convening military commission to
try Nazi saboteurs), the evidentiary rules for those com
missions were adopted before Congress enacted the uni
formity requirement of 10 U. S. C. §836(b) as part of the
UCMJ, see Act of May 5, 1950, ch. 169, 64 Stat. 107, 120,
149. And while some flexibility may be necessary to per
mit trial of battlefield captives like Hamdan, military
statutes and rules already provide for introduction of
deposition testimony for absent witnesses, 10 U. S. C.
§849(d); R. C. M. 702, and use of classified information,
Military Rule Evid. 505. Indeed, the deposition-testimony
provision specifically mentions military commissions and
thus is one of the provisions the Government concedes
must be followed by the commission at issue. See ante, at
58. That provision authorizes admission of deposition
testimony only if the witness is absent for specified rea
sons, §849(d)—a requirement that makes no sense if
military commissions may consider all probative evidence.
Whether or not this conflict renders the rules at issue
“contrary to or inconsistent with” the UCMJ under
§836(a), it creates a uniformity problem under §836(b).
The rule here could permit admission of multiple hear
say and other forms of evidence generally prohibited on
grounds of unreliability. Indeed, the commission regula
tions specifically contemplate admission of unsworn writ
ten statements, MCO No. 1, §6(D)(3); and they make no
provision for exclusion of coerced declarations save those
“established to have been made as a result of torture,”
MCI No. 10, §3(A) (Mar. 24, 2006), available at www.
defenselink.mil/news/Mar2006/d20060327MCI10.pdf; cf.
Military Rule Evid. 304(c)(3) (generally barring use of
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statements obtained “through the use of coercion, unlaw
ful influence, or unlawful inducement”); 10 U. S. C.
§831(d) (same). Besides, even if evidence is deemed nonprobative by the presiding officer at Hamdan’s trial, the
military-commission members still may view it. In an
other departure from court-martial practice the military
commission members may object to the presiding officer’s
evidence rulings and determine themselves, by majority
vote, whether to admit the evidence. MCO No. 1, §6(D)(1);
cf. R. C. M. 801(a)(4), (e)(1) (providing that the military
judge at a court-martial determines all questions of law).
As the Court explains, the Government has made no
demonstration of practical need for these special rules and
procedures, either in this particular case or as to the
military commissions in general, ante, at 59–61; nor is any
such need self-evident. For all the Government’s regula
tions and submissions reveal, it would be feasible for most,
if not all, of the conventional military evidence rules and
procedures to be followed.
In sum, as presently structured, Hamdan’s military
commission exceeds the bounds Congress has placed on
the President’s authority in §§836 and 821 of the UCMJ.
Because Congress has prescribed these limits, Congress
can change them, requiring a new analysis consistent with
the Constitution and other governing laws. At this time,
however, we must apply the standards Congress has
provided. By those standards the military commission is
deficient.
III
In light of the conclusion that the military commission
here is unauthorized under the UCMJ, I see no need to
consider several further issues addressed in the plurality
opinion by JUSTICE STEVENS and the dissent by JUSTICE
THOMAS.
First, I would not decide whether Common Article 3’s
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standard—a “regularly constituted court affording all the
judicial guarantees which are recognized as indispensable
by civilized peoples,” 6 U. S. T., at 3320 (¶(1)(d))—
necessarily requires that the accused have the right to be
present at all stages of a criminal trial. As JUSTICE
STEVENS explains, Military Commission Order No. 1
authorizes exclusion of the accused from the proceedings if
the presiding officer determines that, among other things,
protection of classified information so requires.
See
§§6(B)(3), (D)(5); ante, at 50. JUSTICE STEVENS observes
that these regulations create the possibility of a conviction
and sentence based on evidence Hamdan has not seen or
heard—a possibility the plurality is correct to consider
troubling. Ante, at 71–72, n. 67 (collecting cases); see also
In re Oliver, 333 U. S. 257, 277 (1948) (finding “no support
for sustaining petitioner’s conviction of contempt of court
upon testimony given in petitioner’s absence”).
As the dissent by JUSTICE THOMAS points out, however,
the regulations bar the presiding officer from admitting
secret evidence if doing so would deprive the accused of a
“full and fair trial.” MCO No. 1, §6(D)(5)(b); see also post,
at 47. This fairness determination, moreover, is unambi
guously subject to judicial review under the DTA. See
§1005(e)(3)(D)(i), 119 Stat. 2743 (allowing review of com
pliance with the “standards and procedures” in Military
Commission Order No. 1). The evidentiary proceedings at
Hamdan’s trial have yet to commence, and it remains to be
seen whether he will suffer any prejudicial exclusion.
There should be reluctance, furthermore, to reach un
necessarily the question whether, as the plurality seems to
conclude, ante, at 70, Article 75 of Protocol I to the Geneva
Conventions is binding law notwithstanding the earlier
decision by our Government not to accede to the Protocol.
For all these reasons, and without detracting from the
importance of the right of presence, I would rely on other
deficiencies noted here and in the opinion by the Court—

20

HAMDAN v. RUMSFELD
KENNEDY, J., concurring in part

deficiencies that relate to the structure and procedure of
the commission and that inevitably will affect the proceed
ings—as the basis for finding the military commissions
lack authorization under 10 U. S. C. §836 and fail to be
regularly constituted under Common Article 3 and §821.
I likewise see no need to address the validity of the
conspiracy charge against Hamdan—an issue addressed at
length in Part V of JUSTICE STEVENS’ opinion and in Part
II–C of JUSTICE THOMAS’ dissent. See ante, at 36–49; post,
at 12–28. In light of the conclusion that the military
commissions at issue are unauthorized Congress may
choose to provide further guidance in this area. Congress,
not the Court, is the branch in the better position to un
dertake the “sensitive task of establishing a principle not
inconsistent with the national interest or international
justice.” Banco Nacional de Cuba v. Sabbatino, 376 U. S.
398, 428 (1964).
Finally, for the same reason, I express no view on the
merits of other limitations on military commissions de
scribed as elements of the common law of war in Part V of
JUSTICE STEVENS’ opinion. See ante, at 31–36, 48–49; post,
at 6–12.
With these observations I join the Court’s opinion with
the exception of Parts V and VI–D–iv.
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SALIM AHMED HAMDAN, PETITIONER v. DONALD
H. RUMSFELD, SECRETARY OF DEFENSE, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[June 29, 2006]

JUSTICE SCALIA, with whom JUSTICE THOMAS and
JUSTICE ALITO join, dissenting.
On December 30, 2005, Congress enacted the Detainee
Treatment Act (DTA). It unambiguously provides that, as
of that date, “no court, justice, or judge” shall have juris
diction to consider the habeas application of a Guan
tanamo Bay detainee. Notwithstanding this plain direc
tive, the Court today concludes that, on what it calls the
statute’s most natural reading, every “court, justice, or
judge” before whom such a habeas application was pend
ing on December 30 has jurisdiction to hear, consider, and
render judgment on it. This conclusion is patently errone
ous. And even if it were not, the jurisdiction supposedly
retained should, in an exercise of sound equitable discre
tion, not be exercised.
I
A
The DTA provides: “[N]o court, justice, or judge shall
have jurisdiction to hear or consider an application for a
writ of habeas corpus filed by or on behalf of an alien
detained by the Department of Defense at Guantanamo
Bay, Cuba.” §1005(e)(1), 119 Stat. 2742 (internal division
omitted). This provision “t[ook] effect on the date of the
enactment of this Act,” §1005(h)(1), id., at 2743, which was
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December 30, 2005. As of that date, then, no court had
jurisdiction to “hear or consider” the merits of petitioner’s
habeas application. This repeal of jurisdiction is simply
not ambiguous as between pending and future cases. It
prohibits any exercise of jurisdiction, and it became effec
tive as to all cases last December 30. It is also perfectly
clear that the phrase “no court, justice, or judge” includes
this Court and its Members, and that by exercising our
appellate jurisdiction in this case we are “hear[ing] or
consider[ing] . . . an application for a writ of habeas
corpus.”
An ancient and unbroken line of authority attests that
statutes ousting jurisdiction unambiguously apply to cases
pending at their effective date. For example, in Bruner v.
United States, 343 U. S. 112 (1952), we granted certiorari
to consider whether the Tucker Act’s provision denying
district court jurisdiction over suits by “officers” of the
United States barred a suit by an employee of the United
States. After we granted certiorari, Congress amended
the Tucker Act by adding suits by “ ‘employees’ ” to the
provision barring jurisdiction over suits by officers. Id., at
114. This statute narrowing the jurisdiction of the district
courts “became effective” while the case was pending
before us, ibid., and made no explicit reference to pending
cases. Because the statute “did not reserve jurisdiction
over pending cases,” id., at 115, we held that it clearly
ousted jurisdiction over them. Summarizing centuries of
practice, we said: “This rule—that, when a law conferring
jurisdiction is repealed without any reservation as to
pending cases, all cases fall with the law—has been ad
hered to consistently by this Court.” Id., at 116–117. See
also Landgraf v. USI Film Products, 511 U. S. 244, 274
(1994) (opinion for the Court by STEVENS, J.) (“We have
regularly applied intervening statutes conferring or oust
ing jurisdiction, whether or not jurisdiction lay when the
underlying conduct occurred or when the suit was filed”).
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This venerable rule that statutes ousting jurisdiction
terminate jurisdiction in pending cases is not, as today’s
opinion for the Court would have it, a judge-made “pre
sumption against jurisdiction,” ante, at 11, that we have
invented to resolve an ambiguity in the statutes. It is
simple recognition of the reality that the plain import of a
statute repealing jurisdiction is to eliminate the power to
consider and render judgment—in an already pending
case no less than in a case yet to be filed.
“Without jurisdiction the court cannot proceed at all
in any cause. Jurisdiction is power to declare the law,
and when it ceases to exist, the only function remain
ing to the court is that of announcing the fact and
dismissing the cause. And this is not less clear upon
authority than upon principle.” Ex parte McCardle,
7 Wall. 506, 514 (1869) (emphasis added).
To alter this plain meaning, our cases have required an
explicit reservation of pending cases in the jurisdictionrepealing statute. For example, Bruner, as mentioned,
looked to whether Congress made “any reservation as to
pending cases.” 343 U. S., at 116–117; see also id., at 115
(“Congress made no provision for cases pending at the
effective date of the Act withdrawing jurisdiction and, for
this reason, Courts of Appeals ordered pending cases
terminated for want of jurisdiction”). Likewise, in Hallo
well v. Commons, 239 U. S. 506 (1916), Justice Holmes
relied on the fact that the jurisdiction-ousting provision
“made no exception for pending litigation, but purported to
be universal,” id., at 508. And in Insurance Co. v. Ritchie,
5 Wall. 541 (1867), we again relied on the fact that the
jurisdictional repeal was made “without any saving of
such causes as that before us,” id., at 544. As in Bruner,
Hallowell, and Ritchie, the DTA’s directive that “no court,
justice, or judge shall have jurisdiction,” §1005(e)(1), 119
Stat. 2742, is made “without any reservation as to pending
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cases” and “purport[s] to be universal.” What we stated in
an earlier case remains true here: “[W]hen, if it had been
the intention to confine the operation of [the jurisdictional
repeal] . . . to cases not pending, it would have been so
easy to have said so, we must presume that Congress
meant the language employed should have its usual and
ordinary signification, and that the old law should be
unconditionally repealed.” Railroad Co. v. Grant, 98 U. S.
398, 403 (1879).
The Court claims that I “rea[d] too much into” the
Bruner line of cases, ante, at 12, n. 7, and that “the Bruner
rule” has never been “an inflexible trump,” ante, at 19.
But the Court sorely misdescribes Bruner—as if it were a
kind of early-day Lindh v. Murphy, 521 U. S. 320 (1997),
resolving statutory ambiguity by oblique negative infer
ence. On the contrary, as described above, Bruner stated
its holding as an unqualified “rule,” which “has been ad
hered to consistently by this Court.” 343 U. S., at 116–
117. Though Bruner referred to an express savings clause
elsewhere in the statute, id., at 115, n. 7, it disavowed any
reliance on such oblique indicators to vary the plain mean
ing, quoting Ritchie at length: “ ‘It is quite possible that
this effect of the [jurisdiction-stripping statute] was not
contemplated by Congress. . . . [B]ut when terms are
unambiguous we may not speculate on probabilities of
intention.’ ” 343 U. S., at 116 (quoting 5 Wall., at 544–
545).
The Court also attempts to evade the Bruner line of
cases by asserting that “the ‘presumption’ [of application
to pending cases] that these cases have applied is more
accurately viewed as the nonapplication of another pre
sumption—viz., the presumption against retroactivity—in
certain limited circumstances.” Ante, at 11. I have al
ready explained that what the Court calls a “presumption”
is simply the acknowledgment of the unambiguous mean
ing of such provisions. But even taking it to be what the
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Court says, the effect upon the present case would be the
same. Prospective applications of a statute are “effective”
upon the statute’s effective date; that is what an effectivedate provision like §1005(h)(1) means.1 “ ‘[S]hall take
effect upon enactment’ is presumed to mean ‘shall have
prospective effect upon enactment,’ and that presumption
is too strong to be overcome by any negative inference
[drawn from other provisions of the statute].” Landgraf,
511 U. S., at 288 (SCALIA, J., concurring in judgments).
The Court’s “nonapplication of . . . the presumption
against retroactivity” to §1005(e)(1) is thus just another
way of stating that the statute takes immediate effect in
pending cases.
Though the Court resists the Bruner rule, it cannot cite
a single case in the history of Anglo-American law (before
today) in which a jurisdiction-stripping provision was
denied immediate effect in pending cases, absent an ex
plicit statutory reservation. By contrast, the cases grant
ing such immediate effect are legion, and they repeatedly
rely on the plain language of the jurisdictional repeal as
an “inflexible trump,” ante, at 19, by requiring an express
——————
1 The Court apparently believes that the effective-date provision
means nothing at all. “That paragraph (1), along with paragraphs (2)
and (3), is to ‘take effect on the date of enactment,’ DTA §1005(h)(1),
119 Stat. 2743, is not dispositive,” says the Court, ante, at 14, n. 9. The
Court’s authority for this conclusion is its quote from INS v. St. Cyr,
533 U. S. 289, 317 (2001), to the effect that “a statement that a statute
will become effective on a certain date does not even arguably suggest
that it has any application to conduct that occurred at an earlier date.”
Ante, at 14, n. 9 (emphasis added, internal quotation marks omitted).
But this quote merely restates the obvious: An effective-date provision
does not render a statute applicable to “conduct that occurred at an
earlier date,” but of course it renders the statute applicable to conduct
that occurs on the effective date and all future dates—such as the
Court’s exercise of jurisdiction here. The Court seems to suggest that,
because the effective-date provision does not authorize retroactive
application, it also fails to authorize prospective application (and is
thus useless verbiage). This cannot be true.

6

HAMDAN v. RUMSFELD
SCALIA, J., dissenting

reservation to save pending cases. See, e.g., Bruner, su
pra, at 115; Kline v. Burke Constr. Co., 260 U. S. 226, 234
(1922); Hallowell, 239 U. S., at 508; Gwin v. United States,
184 U. S. 669, 675 (1902); Gurnee v. Patrick County, 137
U. S. 141, 144 (1890); Sherman v. Grinnell, 123 U. S. 679,
680 (1887); Railroad Co. v. Grant, supra, at 403, Assessors
v. Osbornes, 9 Wall. 567, 575 (1870); Ex parte McCardle, 7
Wall., at 514; Ritchie, supra, at 544; Norris v. Crocker, 13
How. 429, 440 (1852); Yeaton v. United States, 5 Cranch
281 (1809) (Marshall, C. J.), discussed in Gwin, supra, at
675; King v. Justices of the Peace of London, 3 Burr. 1456,
1457, 97 Eng. Rep. 924, 925 (K. B. 1764). Cf. National
Exchange Bank of Baltimore v. Peters, 144 U. S. 570, 572
(1892).
B
Disregarding the plain meaning of §1005(e)(1) and the
requirement of explicit exception set forth in the foregoing
cases, the Court instead favors “a negative inference . . .
from the exclusion of language from one statutory provi
sion that is included in other provisions of the same stat
ute,” ante, at 13. Specifically, it appeals to the fact that
§1005(e)(2) and (e)(3) are explicitly made applicable to
pending cases (by §1005(h)(2)). A negative inference of the
sort the Court relies upon might clarify the meaning of an
ambiguous provision, but since the meaning of §1005(e)(1)
is entirely clear, the omitted language in that context
would have been redundant.
Even if §1005(e)(1) were at all ambiguous in its applica
tion to pending cases, the “negative inference” from
§1005(h)(2) touted by the Court would have no force. The
numerous cases in the Bruner line would at least create a
powerful default “presumption against jurisdiction,” ante,
at 11. The negative inference urged by the Court would be
a particularly awkward and indirect way of rebutting such
a longstanding and consistent practice. This is especially
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true since the negative inference that might be drawn
from §1005(h)(2)’s specification that certain provisions
shall apply to pending cases is matched by a negative
inference in the opposite direction that might be drawn
from §1005(b)(2), which provides that certain provisions
shall not apply to pending cases.
The Court’s reliance on our opinion in Lindh v. Murphy,
521 U. S. 320 (1997), is utterly misplaced. Lindh involved
two provisions of the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA): a set of amendments to
chapter 153 of the federal habeas statute that redefined
the scope of collateral review by federal habeas courts; and
a provision creating a new chapter 154 in the habeas
statute specially to govern federal collateral review of
state capital cases. See 521 U. S., at 326–327. The latter
provision explicitly rendered the new chapter 154 applica
ble to cases pending at the time of AEDPA’s enactment;
the former made no specific reference to pending cases.
Id., at 327. In Lindh, we drew a negative inference from
chapter 154’s explicit reference to pending cases, to con
clude that the chapter 153 amendments did not apply in
pending cases. It was essential to our reasoning, however,
that both provisions appeared to be identically difficult to
classify under our retroactivity cases. First, we noted
that, after Landgraf, there was reason for Congress to
suppose that an explicit statement was required to render
the amendments to chapter 154 applicable in pending
cases, because the new chapter 154 “will have substantive
as well as purely procedural effects.” 521 U. S., at 327.
The next step—and the critical step—in our reasoning was
that Congress had identical reason to suppose that an
explicit statement would be required to apply the chapter
153 amendments to pending cases, but did not provide it.
Id., at 329. The negative inference of Lindh rested on the
fact that “[n]othing . . . but a different intent explain[ed]
the different treatment.” Ibid.
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Here, by contrast, there is ample reason for the different
treatment. The exclusive-review provisions of the DTA,
unlike both §1005(e)(1) and the AEDPA amendments in
Lindh, confer new jurisdiction (in the D. C. Circuit) where
there was none before. For better or for worse, our recent
cases have contrasted jurisdiction-creating provisions with
jurisdiction-ousting provisions, retaining the venerable
rule that the latter are not retroactive even when applied
in pending cases, but strongly indicating that the former
are typically retroactive. For example, we stated in
Hughes Aircraft Co. v. United States ex rel. Schumer, 520
U. S. 939, 951 (1997), that a statute “that creates jurisdic
tion where none previously existed” is “as much subject to
our presumption against retroactivity as any other.” See
also Republic of Austria v. Altmann, 541 U. S. 677, 695
(2004) (opinion for the Court by STEVENS, J.); id., at 722
(KENNEDY, J., dissenting). The Court gives our retroactiv
ity jurisprudence a dazzling clarity in asserting that “sub
sections (e)(2) and (e)(3) ‘confer’ jurisdiction in a manner
that cannot conceivably give rise to retroactivity questions
under our precedents.”2 Ante, at 17–18. This statement
——————
2 A comparison with Lindh v. Murphy, 521 U. S. 320 (1997), shows
this not to be true. Subsections (e)(2) and (e)(3) of §1005 resemble
the provisions of AEDPA at issue in Lindh (whose retroactivity
as applied to pending cases the Lindh majority did not rule upon,
see 521 U. S., at 326), in that they “g[o] beyond ‘mere’ procedure,”
id., at 327. They impose novel and unprecedented disabilities on
the Executive Branch in its conduct of military affairs. Subsection
(e)(2) imposes judicial review on the Combatant Status Review
Tribunals (CSRTs), whose implementing order did not subject them
to review by Article III courts. See Memorandum from Deputy
Secretary of Defense Paul Wolfowitz re: Order Establishing Com
batant Status Review Tribunals, at 3 §h (July 7, 2004), avail
able at http://www.defenselink.mil/news/Jul2004/d20040707review.pdf
(all Internet materials as visited June 27, 2006, and available
in Clerk of Court’s case file). Subsection (e)(3) authorizes the D. C.
Circuit to review “the validity of any final decision rendered pursuant
to Military Commission Order No. 1,” §1005(e)(3)(A), 119 Stat. 2743.
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rises to the level of sarcasm when one considers its au
thor’s description of the governing test of our retroactivity
jurisprudence:
“The conclusion that a particular rule operates ‘retro
actively’ comes at the end of a process of judgment
concerning the nature and extent of the change in the
law and the degree of connection between the opera
tion of the new rule and a relevant past event. Any
test of retroactivity will leave room for disagreement
in hard cases, and is unlikely to classify the enormous
variety of legal changes with perfect philosophical
clarity. However, retroactivity is a matter on which
judges tend to have ‘sound . . . instinct[s],’ . . . and fa
miliar considerations of fair notice, reasonable reli
ance, and settled expectations offer sound guidance.”
Landgraf, 511 U. S., at 270 (opinion for the Court by
STEVENS, J.).
The only “familiar consideration,” “reasonable reliance,”
and “settled expectation” I am aware of pertaining to the
present case is the rule of Bruner—applicable to
§1005(e)(1), but not to §1005(e)(2) and (3)—which the
——————
Historically, federal courts have never reviewed the validity of the final
decision of any military commission; their jurisdiction has been re
stricted to considering the commission’s “lawful authority to hear,
decide and condemn,” In re Yamashita, 327 U. S. 1, 8 (1946) (emphasis
added). See also Johnson v. Eisentrager, 339 U. S. 763, 786–787 (1950).
Thus, contrary to the Court’s suggestion, ante, at 17, subsections (e)(2)
and (e)(3) confer new jurisdiction: They impose judicial oversight on a
traditionally unreviewable exercise of military authority by the Com
mander in Chief. They arguably “spea[k] not just to the power of a
particular court but to . . . substantive rights . . . as well,” Hughes
Aircraft Co. v. United States ex rel. Shumer, 520 U. S. 939, 951 (1997)—
namely, the unreviewable powers of the President. Our recent cases
had reiterated that the Executive is protected by the presumption
against retroactivity in such comparatively trivial contexts as suits for
tax refunds and increased pay, see Landgraf v. USI Film Products, 511
U. S. 244, 271, n. 25 (1994).
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Court stubbornly disregards. It is utterly beyond question
that §1005(e)(2)’s and (3)’s application to pending cases
(without explicit specification) was not as clear as
§1005(e)(1)’s. That is alone enough to explain the differ
ence in treatment.
Another obvious reason for the specification was to stave
off any Suspension Clause problems raised by the imme
diately effective ouster of jurisdiction brought about by
subsection (e)(1). That is to say, specification of the im
mediate effectiveness of subsections (e)(2) and (e)(3)
(which, unlike subsection (e)(1), would not fall within the
Bruner rule and would not automatically be deemed appli
cable in pending cases) could reasonably have been
thought essential to be sure of replacing the habeas juris
diction that subsection (e)(1) eliminated in pending cases
with an adequate substitute. See infra, at 16–18.
These considerations by no means prove that an explicit
statement would be required to render subsections (e)(2)
and (e)(3) applicable in pending cases. But they surely
gave Congress ample reason to doubt that their applica
tion in pending cases would unfold as naturally as the
Court glibly assumes. In any event, even if it were true
that subsections (e)(2) and (e)(3) “ ‘confer’ jurisdiction in a
manner that cannot conceivably give rise to retroactivity
questions,” ante, at 17–18, this would merely establish
that subsection (h)(2)’s reference to pending cases was
wholly superfluous when applied to subsections (e)(2) and
(e)(3), just as it would have been for subsection (e)(1).
Lindh’s negative inference makes sense only when Con
gress would have perceived “the wisdom of being explicit”
with respect to the immediate application of both of two
statutory provisions, 521 U. S., at 328, but chose to be
explicit only for one of them—not when it would have
perceived no need to be explicit for both, but enacted a
redundancy only for one.
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In short, it is simply untrue that Congress “ ‘should have
been just as concerned about’ ” specifying the application
of §1005(e)(1) to pending cases, ante, at 14 (quoting Lindh,
521 U. S., at 329). In fact, the negative-inference ap
proach of Lindh is particularly inappropriate in this case,
because the negative inference from §1005(h)(2) would
tend to defeat the purpose of the very provisions that are
explicitly rendered applicable in pending cases, §1005(e)(2)
and (3). Those provisions purport to vest “exclusive”
jurisdiction in the D. C. Circuit to consider the claims
raised by petitioners here. See infra, at 16–18. By draw
ing a negative inference à la Lindh, the Court supplants
this exclusive-review mechanism with a dual-review
mechanism for petitioners who were expeditious enough to
file applications challenging the CSRTs or military com
missions before December 30, 2005. Whatever the force of
Lindh’s negative inference in other cases, it surely should
not apply here to defeat the purpose of the very provision
from which the negative inference is drawn.
C
Worst of all is the Court’s reliance on the legislative
history of the DTA to buttress its implausible reading of
§1005(e)(1). We have repeatedly held that such reliance is
impermissible where, as here, the statutory language is
unambiguous. But the Court nevertheless relies both on
floor statements from the Senate and (quite heavily) on
the drafting history of the DTA. To begin with floor
statements: The Court urges that some “statements made
by Senators preceding passage of the Act lend further
support to” the Court’s interpretation, citing excerpts from
the floor debate that support its view, ante, 15–16, n. 10.
The Court immediately goes on to discount numerous floor
statements by the DTA’s sponsors that flatly contradict its
view, because “those statements appear to have been
inserted into the Congressional Record after the Senate
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debate.” Ibid. Of course this observation, even if true,
makes no difference unless one indulges the fantasy that
Senate floor speeches are attended (like the Philippics of
Demosthenes) by throngs of eager listeners, instead of
being delivered (like Demosthenes’ practice sessions on
the beach) alone into a vast emptiness. Whether the floor
statements are spoken where no Senator hears, or written
where no Senator reads, they represent at most the views
of a single Senator. In any event, the Court greatly exag
gerates the one-sidedness of the portions of the floor de
bate that clearly occurred before the DTA’s enactment.
Some of the statements of Senator Graham, a sponsor of
the bill, only make sense on the assumption that pending
cases are covered.3 And at least one opponent of the DTA
unmistakably expressed his understanding that it would
terminate our jurisdiction in this very case.4 (Of course in
its discussion of legislative history the Court wholly ig
nores the President’s signing statement, which explicitly
set forth his understanding that the DTA ousted jurisdic
——————
3 “Because I have described how outrageous these claims are—about
the exercise regime, the reading materials—most Americans would be
highly offended to know that terrorists are suing us in our own courts
about what they read.” 151 Cong. Rec. S12756 (Nov. 14, 2005). “In
stead of having unlimited habeas corpus opportunities under the
Constitution, we give every enemy combatant, all 500, a chance to go to
Federal court, the Circuit Court of Appeals for the District of Colum
bia. . . . It will be a one-time deal.” Id., at S12754. “This LevinGraham-Kyl amendment allows every detainee under our control to
have their day in court. They are allowed to appeal their convictions.”
Id., at S12801 (Nov. 15, 2005); see also id., at S12799 (rejecting the
notion that “an enemy combatant terrorist al-Qaida member should be
able to have access to our Federal courts under habeas like an Ameri
can citizen”).
4 “An earlier part of the amendment provides that no court, justice, or
judge shall have jurisdiction to consider the application for writ of
habeas corpus. . . . Under the language of exclusive jurisdiction in the
DC Circuit, the U. S. Supreme Court would not have jurisdiction to
hear the Hamdan case . . . .” Id., at S12796 (statement of Sen. Specter).
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tion over pending cases.5)
But selectivity is not the greatest vice in the Court’s use
of floor statements to resolve today’s case. These state
ments were made when Members of Congress were fully
aware that our continuing jurisdiction over this very case
was at issue. The question was divisive, and floor state
ments made on both sides were undoubtedly opportunistic
and crafted solely for use in the briefs in this very litiga
tion. See, e.g., 151 Cong. Rec. S14257–S14258 (Dec. 21,
2005) (statement of Sen. Levin) (arguing against a reading
that would “stri[p] the Federal courts of jurisdiction to
consider pending cases, including the Hamdan case now
pending in the Supreme Court,” and urging that Lindh
requires the same negative inference that the Court in
dulges today (emphasis added)). The Court’s reliance on
such statements cannot avoid the appearance of similar
opportunism. In a virtually identical context, the author
of today’s opinion has written for the Court that “[t]he
legislative history discloses some frankly partisan state
ments about the meaning of the final effective date lan
guage, but those statements cannot plausibly be read as
reflecting any general agreement.” Landgraf, 511 U. S., at
262 (opinion for the Court by STEVENS, J.). Likewise, the
handful of floor statements that the Court treats as au
thoritative do not “reflec[t] any general agreement.” They
reflect the now-common tactic—which the Court once
again rewards—of pursuing through floor-speech ipse dixit
——————
5 “[T]he executive branch shall construe section 1005 to preclude the
Federal courts from exercising subject matter jurisdiction over any
existing or future action, including applications for writs of habeas
corpus, described in section 1005.” President’s Statement on Signing
of H. R. 2863, the “Department of Defense, Emergency Supple
mental Appropriations to Address Hurricanes in the Gulf of
Mexico, and Pandemic Influenza Act, 2006” (Dec. 30, 2005), available
at
http://www.whitehouse.gov/news/releases/2005/12/print/20051230
8.html.
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what could not be achieved through the constitutionally
prescribed method of putting language into a bill that a
majority of both Houses vote for and the President signs.
With regard to the floor statements, at least the Court
shows some semblance of seemly shame, tucking away its
reference to them in a half-hearted footnote. Not so for its
reliance on the DTA’s drafting history, which is displayed
prominently, see ante, at 14–15. I have explained else
where that such drafting history is no more legitimate or
reliable an indicator of the objective meaning of a statute
than any other form of legislative history. This case pre
sents a textbook example of its unreliability. The Court,
ante, at 14, trumpets the fact that a bill considered in the
Senate included redundant language, not included in the
DTA as passed, reconfirming that the abolition of habeas
jurisdiction “shall apply to any application or other action
that is pending on or after the date of the enactment of
this Act.” 151 Cong. Rec. S12655 (Nov. 10, 2005). But this
earlier version of the bill also differed from the DTA in
other material respects. Most notably, it provided for
postdecision review by the D. C. Circuit only of the deci
sions of CSRTs, not military commissions, ibid.; and it
limited that review to whether “the status determination
. . . was consistent with the procedures and standards
specified by the Secretary of Defense,” ibid., not whether
“the use of such standards and procedures . . . is consistent
with the Constitution and laws of the United States,” DTA
§1005(e)(2)(C)(ii), 119 Stat. 2742. To say that what moved
Senators to reject this earlier bill was the “action that is
pending” provision surpasses the intuitive powers of even
this Court’s greatest Justices.6 And to think that the
House and the President also had this rejection firmly in
——————
6 The Court asserts that “it cannot be said that the changes to subsec
tion (h)(2) were inconsequential,” ante, at 15, n. 10, but the Court’s sole
evidence is the self-serving floor statements that it selectively cites.
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mind is absurd. As always—but especially in the context
of strident, partisan legislative conflict of the sort that
characterized enactment of this legislation—the language
of the statute that was actually passed by both Houses of
Congress and signed by the President is our only authori
tative and only reliable guidepost.
D
A final but powerful indication of the fact that the Court
has made a mess of this statute is the nature of the conse
quences that ensue. Though this case concerns a habeas
application challenging a trial by military commission,
DTA §1005(e)(1) strips the courts of jurisdiction to hear or
consider any “application for a writ of habeas corpus filed
by or on behalf of an alien detained by the Department of
Defense at Guantanamo Bay, Cuba.” The vast majority of
pending petitions, no doubt, do not relate to military
commissions at all, but to more commonly challenged
aspects of “detention” such as the terms and conditions of
confinement. See Rasul v. Bush, 542 U. S. 466, 498 (2004)
(SCALIA, J., dissenting). The Solicitor General represents
that “[h]abeas petitions have been filed on behalf of a
purported 600 [Guantanamo Bay] detainees,” including
one that “seek[s] relief on behalf of every Guantanamo
detainee who has not already filed an action,” Respon
dents’ Motion to Dismiss for Lack of Jurisdiction 20, n. 10
(hereinafter Motion to Dismiss). The Court’s interpreta
tion transforms a provision abolishing jurisdiction over all
Guantanamo-related habeas petitions into a provision that
retains jurisdiction over cases sufficiently numerous to
keep the courts busy for years to come.
II
Because I would hold that §1005(e)(1) unambiguously
terminates the jurisdiction of all courts to “hear or con
sider” pending habeas applications, I must confront peti
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tioner’s arguments that the provision, so interpreted,
violates the Suspension Clause. This claim is easily dis
patched. We stated in Johnson v. Eisentrager, 339 U. S.
763, 768 (1950):
“We are cited to no instance where a court, in this or
any other country where the writ is known, has issued
it on behalf of an alien enemy who, at no relevant
time and in no stage of his captivity, has been within
its territorial jurisdiction. Nothing in the text of the
Constitution extends such a right, nor does anything
in our statutes.”
Notwithstanding the ill-considered dicta in the Court’s
opinion in Rasul, 542 U. S., at 480–481, it is clear that
Guantanamo Bay, Cuba, is outside the sovereign “territo
rial jurisdiction” of the United States. See id., at 500–505
(SCALIA, J., dissenting). Petitioner, an enemy alien de
tained abroad, has no rights under the Suspension Clause.
But even if petitioner were fully protected by the
Clause, the DTA would create no suspension problem.
This Court has repeatedly acknowledged that “the substi
tution of a collateral remedy which is neither inadequate
nor ineffective to test the legality of a person’s detention
does not constitute a suspension of the writ of habeas
corpus.” Swain v. Pressley, 430 U. S. 372, 381 (1977); see
also INS v. St. Cyr, 533 U. S. 289, 314, n. 38 (2006) (“Con
gress could, without raising any constitutional questions,
provide an adequate substitute through the courts of
appeals”).
Petitioner has made no showing that the postdecision
exclusive review by the D. C. Circuit provided in
§1005(e)(3) is inadequate to test the legality of his trial by
military commission. His principal argument is that the
exclusive-review provisions are inadequate because they
foreclose review of the claims he raises here. Though
petitioner’s brief does not parse the statutory language,
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his argument evidently rests on an erroneously narrow
reading of DTA §1005(e)(3)(D)(ii), 119 Stat. 2743. That
provision grants the D. C. Circuit authority to review, “to
the extent the Constitution and laws of the United States
are applicable, whether the use of such standards and
procedures to reach the final decision is consistent with
the Constitution and laws of the United States.” In the
quoted text, the phrase “such standards and procedures”
refers to “the standards and procedures specified in the
military order referred to in subparagraph (A),” namely
“Military Commission Order No. 1, dated August 31, 2005
(or any successor military order).” DTA §1005(e)(3)(D)(i),
(e)(3)(A), ibid. This Military Commission Order (Order
No. 1) is the Department of Defense’s fundamental imple
menting order for the President’s order authorizing trials
by military commission. Order No. 1 establishes commis
sions, §2; delineates their jurisdiction, §3; provides for
their officers, §4(A); provides for their prosecution and
defense counsel, §4(B), (C); lays out all their procedures,
both pretrial and trial, §5(A)–(P), §6(A)–(G); and provides
for posttrial military review through the Secretary of
Defense and the President, §6(H). In short, the “standards
and procedures specified in” Order No. 1 include every
aspect of the military commissions, including the fact of
their existence and every respect in which they differ from
courts-martial. Petitioner’s claims that the President
lacks legal authority to try him before a military commis
sion constitute claims that “the use of such standards and
procedures,” as specified in Order No. 1, is “[in]consistent
with the Constitution and laws of the United States,” DTA
§1005(e)(3)(D)(ii), 119 Stat. 2743. The D. C. Circuit thus
retains jurisdiction to consider these claims on postdeci
sion review, and the Government does not dispute that the
DTA leaves unaffected our certiorari jurisdiction under 28
U. S. C. §1254(1) to review the D. C. Circuit’s decisions.
Motion to Dismiss 16, n. 8. Thus, the DTA merely defers

18

HAMDAN v. RUMSFELD
SCALIA, J., dissenting

our jurisdiction to consider petitioner’s claims; it does not
eliminate that jurisdiction. It constitutes neither an
“inadequate” nor an “ineffective” substitute for petitioner’s
pending habeas application.7
Though it does not squarely address the issue, the Court
hints ominously that “the Government’s preferred read
ing” would “rais[e] grave questions about Congress’ au
thority to impinge upon this Court’s appellate jurisdiction,
particularly in habeas cases.” Ante, at 10–11 (citing Ex
parte Yerger, 8 Wall. 85 (1869); Felker v. Turpin, 518 U. S.
651 (1996); Durousseau v. United States, 6 Cranch 307
(1810); United States v. Klein, 13 Wall. 128 (1872); and Ex
parte McCardle, 7 Wall. 506). It is not clear how there
could be any such lurking questions, in light of the aptly
named “Exceptions Clause” of Article III, §2, which, in
making our appellate jurisdiction subject to “such Excep
tions, and under such Regulations as the Congress shall
make,” explicitly permits exactly what Congress has done
here. But any doubt our prior cases might have created on
this score is surely chimerical in this case. As just noted,
the exclusive-review provisions provide a substitute for
habeas review adequate to satisfy the Suspension Clause,
——————
7 Petitioner also urges that he could be subject to indefinite delay if
military officials and the President are deliberately dilatory in review
ing the decision of his commission. In reviewing the constitutionality of
legislation, we generally presume that the Executive will implement its
provisions in good faith. And it is unclear in any event that delay
would inflict any injury on petitioner, who (after an adverse determina
tion by his CSRT, see 344 F. Supp. 2d 152, 161 (DC 2004)) is already
subject to indefinite detention under our decision in Hamdi v. Rums
feld, 542 U. S. 507 (2004). Moreover, the mere possibility of delay does
not render an alternative remedy “inadequate [o]r ineffective to test the
legality” of a military commission trial. Swain v. Pressley, 430 U. S.
372, 381 (1977). In an analogous context, we discounted the notion that
postponement of relief until postconviction review inflicted any cogni
zable injury on a serviceman charged before a military court-martial.
Schlesinger v. Councilman, 420 U. S. 738, 754–755 (1975); see also
Younger v. Harris, 401 U. S. 37, 46 (1971).
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which forbids the suspension of the writ of habeas corpus.
A fortiori they provide a substitute adequate to satisfy any
implied substantive limitations, whether real or imagi
nary, upon the Exceptions Clause, which authorizes such
exceptions as §1005(e)(1).
III
Even if Congress had not clearly and constitutionally
eliminated jurisdiction over this case, neither this Court
nor the lower courts ought to exercise it. Traditionally,
equitable principles govern both the exercise of habeas
jurisdiction and the granting of the injunctive relief sought
by petitioner. See Schlesinger v. Councilman, 420 U. S.
738, 754 (1975); Weinberger v. Romero-Barcelo, 456 U. S.
305, 311 (1982). In light of Congress’s provision of an
alternate avenue for petitioner’s claims in §1005(e)(3),
those equitable principles counsel that we abstain from
exercising jurisdiction in this case.
In requesting abstention, the Government relies princi
pally on Councilman, in which we abstained from consid
ering a serviceman’s claim that his charge for marijuana
possession was not sufficiently “service-connected” to
trigger the subject-matter jurisdiction of the military
courts-martial. See 420 U. S., at 740, 758. Admittedly,
Councilman does not squarely control petitioner’s case,
but it provides the closest analogue in our jurisprudence.
As the Court describes, ante, at 21, Councilman “identi
fie[d] two considerations of comity that together favor[ed]
abstention pending completion of ongoing court-martial
proceedings against service personnel.” But the Court
errs in finding these considerations inapplicable to this
case. Both of them, and a third consideration not empha
sized in Councilman, all cut in favor of abstention here.
First, the Court observes that Councilman rested in
part on the fact that “military discipline and, therefore,
the efficient operation of the Armed Forces are best served
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if the military justice system acts without regular inter
ference from civilian courts,” and concludes that “Hamdan
is not a member of our Nation’s Armed Forces, so concerns
about military discipline do not apply.” Ante, at 22. This
is true enough. But for some reason, the Court fails to
make any inquiry into whether military commission trials
might involve other “military necessities” or “unique mili
tary exigencies,” 420 U. S., at 757, comparable in gravity
to those at stake in Councilman. To put this in context:
The charge against the respondent in Councilman was the
off-base possession and sale of marijuana while he was
stationed in Fort Sill, Oklahoma, see id., at 739–740. The
charge against the petitioner here is joining and actively
abetting the murderous conspiracy that slaughtered thou
sands of innocent American civilians without warning on
September 11, 2001. While Councilman held that the
prosecution of the former charge involved “military neces
sities” counseling against our interference, the Court does
not even ponder the same question for the latter charge.
The reason for the Court’s “blinkered study” of this
question, ante, at 19, is not hard to fathom. The principal
opinion on the merits makes clear that it does not believe
that the trials by military commission involve any “mili
tary necessity” at all: “The charge’s shortcomings . . . are
indicative of a broader inability on the Executive’s part
here to satisfy the most basic precondition . . . for estab
lishment of military commissions: military necessity.”
Ante, at 48. This is quite at odds with the views on this
subject expressed by our political branches. Because of
“military necessity,” a joint session of Congress authorized
the President to “use all necessary and appropriate force,”
including military commissions, “against those nations,
organizations, or persons [such as petitioner] he deter
mines planned, authorized, committed, or aided the terror
ist attacks that occurred on September 11, 2001.” Au
thorization for Use of Military Force, §2(a), 115 Stat. 224,

Cite as: 548 U. S. ____ (2006)

21

SCALIA, J., dissenting

note following 50 U. S. C. §1541 (2000 ed., Supp. III). In
keeping with this authority, the President has determined
that “[t]o protect the United States and its citizens, and
for the effective conduct of military operations and preven
tion of terrorist attacks, it is necessary for individuals
subject to this order . . . to be detained, and, when tried, to
be tried for violations of the laws of war and other appli
cable laws by military tribunals.” Military Order of Nov.
13, 2001, 3 CFR §918(e) (2002). It is not clear where the
Court derives the authority—or the audacity—to contra
dict this determination. If “military necessities” relating
to “duty” and “discipline” required abstention in Council
man, supra, at 757, military necessities relating to the
disabling, deterrence, and punishment of the massmurdering terrorists of September 11 require abstention
all the more here.
The Court further seeks to distinguish Councilman on
the ground that “the tribunal convened to try Hamdan is
not part of the integrated system of military courts, com
plete with independent review panels, that Congress has
established.” Ante, at 22. To be sure, Councilman empha
sized that “Congress created an integrated system of
military courts and review procedures, a critical element
of which is the Court of Military Appeals consisting of
civilian judges completely removed from all military influ
ence or persuasion, who would gain over time thorough
familiarity with military problems.” 420 U. S., at 758
(internal quotation marks and footnote omitted). The
Court contrasts this “integrated system” insulated from
military influence with the review scheme established by
Order No. 1, which “provides that appeal of a review
panel’s decision may be had only to the Secretary of De
fense himself, §6(H)(5), and then, finally, to the President,
§6(H)(6).” Ante, at 23.
Even if we were to accept the Court’s extraordinary
assumption that the President “lack[s] the structural
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insulation from military influence that characterizes the
Court of Appeals for the Armed Forces,” ante, at 23,8 the
Court’s description of the review scheme here is anachro
nistic. As of December 30, 2005, the “fina[l]” review of
decisions by military commissions is now conducted by the
D. C. Circuit pursuant to §1005(e)(3) of the DTA, and by
this Court under 28 U. S. C. §1254(1). This provision for
review by Article III courts creates, if anything, a review
scheme more insulated from Executive control than that in
Councilman.9 At the time we decided Councilman, Con
gress had not “conferred on any Art[icle] III court jurisdic
tion directly to review court-martial determinations.” 420
U. S., at 746. The final arbiter of direct appeals was the
Court of Military Appeals (now the Court of Appeals for
——————
8 The

very purpose of Article II’s creation of a civilian Commander in
Chief in the President of the United States was to generate “structural
insulation from military influence.” See The Federalist No. 28 (A. Hamil
ton); id., No. 69 (same). We do not live under a military junta. It is a
disservice to both those in the Armed Forces and the President to suggest
that the President is subject to the undue control of the military.
9 In rejecting our analysis, the Court observes that appeals to the
D. C. Circuit under subsection (e)(3) are discretionary, rather than as of
right, when the military commission imposes a sentence less than 10
years’ imprisonment, see ante, at 23, n. 19, 52–53; §1005(e)(3)(B), 119
Stat. 2743. The relevance of this observation to the abstention question
is unfathomable. The fact that Article III review is discretionary does
not mean that it lacks “structural insulation from military influence,”
ante, at 23, and its discretionary nature presents no obstacle to the
courts’ future review these cases.
The Court might more cogently have relied on the discretionary na
ture of review to argue that the statute provides an inadequate substi
tute for habeas review under the Suspension Clause. See supra, at 16–
18. But this argument would have no force, even if all appeals to the
D. C. Circuit were discretionary. The exercise of habeas jurisdiction
has traditionally been entirely a matter of the court’s equitable discre
tion, see Withrow v. Williams, 507 U. S. 680, 715–718 (1993) (SCALIA,
J., concurring in part and dissenting in part), so the fact that habeas
jurisdiction is replaced by discretionary appellate review does not
render the substitution “inadequate.” Swain, 430 U. S., at 381.
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the Armed Forces), an Article I court whose members
possessed neither life tenure, nor salary protection, nor
the constitutional protection from removal provided to
federal judges in Article III, §1. See 10 U. S. C. §867(a)(2)
(1970 ed.).
Moreover, a third consideration counsels strongly in
favor of abstention in this case. Councilman reasoned
that the “considerations of comity, the necessity of respect
for coordinate judicial systems” that motivated our deci
sion in Younger v. Harris, 401 U. S. 37 (1971), were inap
plicable to courts-martial, because “the particular de
mands of federalism are not implicated.” 420 U. S., at
756, 757. Though military commissions likewise do not
implicate “the particular demands of federalism,” consid
erations of interbranch comity at the federal level weigh
heavily against our exercise of equity jurisdiction in this
case. Here, apparently for the first time in history, see
Motion to Dismiss 6, a District Court enjoined ongoing
military commission proceedings, which had been deemed
“necessary” by the President “[t]o protect the United
States and its citizens, and for the effective conduct of
military operations and prevention of terrorist attacks.”
Military Order of Nov. 13, 3 CFR §918(e). Such an order
brings the Judicial Branch into direct conflict with the
Executive in an area where the Executive’s competence is
maximal and ours is virtually nonexistent. We should
exercise our equitable discretion to avoid such conflict.
Instead, the Court rushes headlong to meet it. Elsewhere,
we have deferred exercising habeas jurisdiction until state
courts have “the first opportunity to review” a petitioner’s
claim, merely to “reduc[e] friction between the state and
federal court systems.” O’Sullivan v. Boerckel, 526 U. S.
838, 844, 845 (1999). The “friction” created today between
this Court and the Executive Branch is many times more
serious.
In the face of such concerns, the Court relies heavily on
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Ex parte Quirin, 317 U. S. 1 (1942): “Far from abstaining
pending the conclusion of military proceedings, which
were ongoing, [in Quirin] we convened a special Term to
hear the case and expedited our review.” Ante, at 24. It is
likely that the Government in Quirin, unlike here, pre
ferred a hasty resolution of the case in this Court, so that
it could swiftly execute the sentences imposed, see Hamdi
v. Rumsfeld, 542 U. S. 507, 569 (2004) (SCALIA, J., dissent
ing). But the Court’s reliance on Quirin suffers from a
more fundamental defect: Once again, it ignores the DTA,
which creates an avenue for the consideration of peti
tioner’s claims that did not exist at the time of Quirin.
Collateral application for habeas review was the only
vehicle available. And there was no compelling reason to
postpone consideration of the Quirin application until the
termination of military proceedings, because the only
cognizable claims presented were general challenges to the
authority of the commissions that would not be affected by
the specific proceedings. See supra, at 8–9, n. 2. In the
DTA, by contrast, Congress has expanded the scope of
Article III review and has channeled it exclusively through
a single, postverdict appeal to Article III courts. Because
Congress has created a novel unitary scheme of Article III
review of military commissions that was absent in 1942,
Quirin is no longer governing precedent.
I would abstain from exercising our equity jurisdiction,
as the Government requests.
*
*
*
For the foregoing reasons, I dissent.
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H. RUMSFELD, SECRETARY OF DEFENSE, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[June 29, 2006]

JUSTICE THOMAS, with whom JUSTICE SCALIA joins, and
with whom JUSTICE ALITO joins in all but Parts I, II–C–1,
and III–B–2, dissenting.
For the reasons set forth in JUSTICE SCALIA’s dissent, it
is clear that this Court lacks jurisdiction to entertain
petitioner’s claims, see ante, at 1–11. The Court having
concluded otherwise, it is appropriate to respond to the
Court’s resolution of the merits of petitioner’s claims
because its opinion openly flouts our well-established duty
to respect the Executive’s judgment in matters of military
operations and foreign affairs. The Court’s evident belief
that it is qualified to pass on the “[m]ilitary necessity,”
ante, at 48, of the Commander in Chief’s decision to em
ploy a particular form of force against our enemies is so
antithetical to our constitutional structure that it simply
cannot go unanswered. I respectfully dissent.
I
Our review of petitioner’s claims arises in the context of
the President’s wartime exercise of his commander-in
chief authority in conjunction with the complete support of
Congress. Accordingly, it is important to take measure of
the respective roles the Constitution assigns to the three
branches of our Government in the conduct of war.
As I explained in Hamdi v. Rumsfeld, 542 U. S. 507
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(2004), the structural advantages attendant to the Execu
tive Branch—namely, the decisiveness, “ ‘activity, secrecy,
and dispatch’ ” that flow from the Executive’s “ ‘unity,’ ” id.,
at 581 (dissenting opinion) (quoting The Federalist No. 70,
p. 472 (J. Cooke ed. 1961) (A. Hamilton))—led the Foun
ders to conclude that the “President ha[s] primary respon
sibility—along with the necessary power—to protect the
national security and to conduct the Nation’s foreign
relations.” 542 U. S., at 580. Consistent with this conclu
sion, the Constitution vests in the President “[t]he execu
tive Power,” Art. II, §1, provides that he “shall be Com
mander in Chief” of the Armed Forces, §2, and places in
him the power to recognize foreign governments, §3. This
Court has observed that these provisions confer upon the
President broad constitutional authority to protect the
Nation’s security in the manner he deems fit. See, e.g.,
Prize Cases, 2 Black 635, 668 (1863) (“If a war be made by
invasion of a foreign nation, the President is not only
authorized but bound to resist force by force . . . without
waiting for any special legislative authority”); Fleming v.
Page, 9 How. 603, 615 (1850) (acknowledging that the
President has the authority to “employ [the Nation’s
Armed Forces] in the manner he may deem most effectual
to harass and conquer and subdue the enemy”).
Congress, to be sure, has a substantial and essential
role in both foreign affairs and national security. But
“Congress cannot anticipate and legislate with regard to
every possible action the President may find it necessary
to take or every possible situation in which he might act,”
and “[s]uch failure of Congress . . . does not, ‘especially . . .
in the areas of foreign policy and national security,’ imply
‘congressional disapproval’ of action taken by the Execu
tive.” Dames & Moore v. Regan, 453 U. S. 654, 678 (1981)
(quoting Haig v. Agee, 453 U. S. 280, 291 (1981)). Rather,
in these domains, the fact that Congress has provided the
President with broad authorities does not imply—and the
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Judicial Branch should not infer—that Congress intended
to deprive him of particular powers not specifically enu
merated. See Dames & Moore, 453 U. S., at 678 (“[T]he
enactment of legislation closely related to the question of
the President’s authority in a particular case which
evinces legislative intent to accord the President broad
discretion may be considered to invite measures on inde
pendent presidential responsibility” (internal quotation
marks omitted)).
When “the President acts pursuant to an express or
implied authorization from Congress,” his actions are
“ ‘supported by the strongest of presumptions and the
widest latitude of judicial interpretation, and the burden
of persuasion . . . rest[s] heavily upon any who might
attack it.’ ” Id., at 668 (quoting Youngstown Sheet & Tube
Co. v. Sawyer, 343 U. S. 579, 637 (1952) (Jackson, J.,
concurring)). Accordingly, in the very context that we
address today, this Court has concluded that “the deten
tion and trial of petitioners—ordered by the President in
the declared exercise of his powers as Commander in Chief
of the Army in time of war and of grave public danger—
are not to be set aside by the courts without the clear
conviction that they are in conflict with the Constitution
or laws of Congress constitutionally enacted.” Ex parte
Quirin, 317 U. S. 1, 25 (1942).
Under this framework, the President’s decision to try
Hamdan before a military commission for his involvement
with al Qaeda is entitled to a heavy measure of deference.
In the present conflict, Congress has authorized the Presi
dent “to use all necessary and appropriate force against
those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11, 2001 . . . in order
to prevent any future acts of international terrorism
against the United States by such nations, organizations
or persons.” Authorization for Use of Military Force
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(AUMF) 115 Stat. 224, note following 50 U. S. C. §1541
(2000 ed., Supp. III) (emphasis added). As a plurality of
the Court observed in Hamdi, the “capture, detention, and
trial of unlawful combatants, by ‘universal agreement and
practice,’ are ‘important incident[s] of war,’ ” Hamdi, 542
U. S., at 518 (quoting Quirin, supra, at 28, 30; emphasis
added), and are therefore “an exercise of the ‘necessary
and appropriate force’ Congress has authorized the Presi
dent to use.” Hamdi, 542 U. S., at 518; id., at 587 (THO
MAS, J., dissenting). Hamdi’s observation that military
commissions are included within the AUMF’s authoriza
tion is supported by this Court’s previous recognition that
“[a]n important incident to the conduct of war is the adop
tion of measures by the military commander, not only to
repel and defeat the enemy, but to seize and subject to
disciplinary measures those enemies who, in their attempt
to thwart or impede our military effort, have violated the
law of war.” In re Yamashita, 327 U. S. 1, 11 (1946); see
also Quirin, supra, at 28–29; Madsen v. Kinsella, 343 U. S.
341, 354, n. 20 (1952) (“ ‘[T]he military commission . . . is
an institution of the greatest importance in the period of
war and should be preserved’ ” (quoting S. Rep. No. 229,
63d Cong., 2d Sess., 53 (1914) (testimony of Gen. Crowder))).
Although the Court concedes the legitimacy of the Presi
dent’s use of military commissions in certain circum
stances, ante, at 28, it suggests that the AUMF has no
bearing on the scope of the President’s power to utilize
military commissions in the present conflict, ante, at 29–
30. Instead, the Court determines the scope of this power
based exclusively on Article 21 of the Uniform Code of
Military Justice (UCMJ), 10 U. S. C. §821, the successor to
Article 15 of the Articles of War, which Quirin held “au
thorized trial of offenses against the law of war before
[military] commissions.” 317 U. S., at 29. As I shall dis
cuss below, Article 21 alone supports the use of commis
sions here. Nothing in the language of Article 21, how
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ever, suggests that it outlines the entire reach of congres
sional authorization of military commissions in all con
flicts—quite the contrary, the language of Article 21 pre
supposes the existence of military commissions under an
independent basis of authorization.1 Indeed, consistent
with Hamdi’s conclusion that the AUMF itself authorizes
the trial of unlawful combatants, the original sanction for
military commissions historically derived from congres
sional authorization of “the initiation of war” with its
attendant authorization of “the employment of all neces
sary and proper agencies for its due prosecution.” W.
Winthrop, Military Law and Precedents 831 (2d ed. 1920)
(hereinafter Winthrop). Accordingly, congressional au
thorization for military commissions pertaining to the
instant conflict derives not only from Article 21 of the
UCMJ, but also from the more recent, and broader, au
thorization contained in the AUMF.2
I note the Court’s error respecting the AUMF not be
cause it is necessary to my resolution of this case—
Hamdan’s military commission can plainly be sustained
solely under Article 21—but to emphasize the complete
congressional sanction of the President’s exercise of his
commander-in-chief authority to conduct the present war.
In such circumstances, as previously noted, our duty to
——————
1 As previously noted, Article 15 of the Articles of War was the prede
cessor of Article 21 of the UCMJ. Article 21 provides as follows: “The
provisions of this chapter conferring jurisdiction upon courts-martial do
not deprive military commissions, provost courts, or other military
tribunals of concurrent jurisdiction with respect to offenders or offenses
that by statute or by the law of war may be tried by military commis
sions, provost courts, or other military tribunals.” 10 U. S. C. §821.
2 Although the President very well may have inherent authority to try
unlawful combatants for violations of the law of war before military
commissions, we need not decide that question because Congress has
authorized the President to do so. Cf. Hamdi v. Rumsfeld, 542 U. S.
507, 587 (2004) (THOMAS, J., dissenting) (same conclusion respecting
detention of unlawful combatants).
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defer to the Executive’s military and foreign policy judg
ment is at its zenith; it does not countenance the kind of
second-guessing the Court repeatedly engages in today.
Military and foreign policy judgments
“ ‘are and should be undertaken only by those directly
responsible to the people whose welfare they advance
or imperil. They are decisions of a kind for which the
Judiciary has neither aptitude, facilities nor responsi
bility and which has long been held to belong in the
domain of political power not subject to judicial intru
sion or inquiry.’ ” Hamdi, supra, at 582–583 (THOMAS,
J., dissenting) (quoting Chicago & Southern Air Lines,
Inc. v. Waterman S. S. Corp., 333 U. S. 103, 111 (1948)).
It is within this framework that the lawfulness of Ham
dan’s commission should be examined.
II
The plurality accurately describes some aspects of the
history of military commissions and the prerequisites for
their use. Thus, I do not dispute that military commis
sions have historically been “used in three [different]
situations,” ante, at 31–32, and that the only situation
relevant to the instant case is the use of military commis
sions “ ‘to seize and subject to disciplinary measures those
enemies who . . . have violated the law of war,’ ” ante, at 32
(quoting Quirin, supra, at 28–29). Similarly, I agree with
the plurality that Winthrop’s treatise sets forth the four
relevant considerations for determining the scope of a
military commission’s jurisdiction, considerations relating
to the (1) time and (2) place of the offense, (3) the status of
the offender, and (4) the nature of the offense charged.
Winthrop 836–840. The Executive has easily satisfied
these considerations here. The plurality’s contrary con
clusion rests upon an incomplete accounting and an un
faithful application of those considerations.
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A
The first two considerations are that a law-of-war mili
tary commission may only assume jurisdiction of “offences
committed within the field of the command of the conven
ing commander,” and that such offenses “must have been
committed within the period of the war.” See id., at 836,
837; ante, at 33. Here, as evidenced by Hamdan’s charg
ing document, the Executive has determined that the
theater of the present conflict includes “Afghanistan,
Pakistan and other countries” where al Qaeda has estab
lished training camps, App. to Pet. for Cert. 64a, and that
the duration of that conflict dates back (at least) to Usama
bin Laden’s August 1996 “Declaration of Jihad Against the
Americans,” ibid. Under the Executive’s description of the
conflict, then, every aspect of the charge, which alleges
overt acts in “Afghanistan, Pakistan, Yemen and other
countries” taking place from 1996 to 2001, satisfies the
temporal and geographic prerequisites for the exercise of
law-of-war military commission jurisdiction. Id., at 65a–
67a. And these judgments pertaining to the scope of the
theater and duration of the present conflict are committed
solely to the President in the exercise of his commanderin-chief authority. See Prize Cases, 2 Black, at 670 (con
cluding that the President’s commander-in-chief judgment
about the nature of a particular conflict was “a question to
be decided by him, and this Court must be governed by the
decisions and acts of the political department of the Gov
ernment to which this power was entrusted”).
Nevertheless, the plurality concludes that the legality of
the charge against Hamdan is doubtful because “Hamdan
is charged not with an overt act for which he was caught
redhanded in a theater of war . . . but with an agreement
the inception of which long predated . . . the [relevant
armed conflict].” Ante, at 48 (emphasis in original). The
plurality’s willingness to second-guess the Executive’s judg
ments in this context, based upon little more than its un
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supported assertions, constitutes an unprecedented depar
ture from the traditionally limited role of the courts with
respect to war and an unwarranted intrusion on executive
authority. And even if such second-guessing were appropri
ate, the plurality’s attempt to do so is unpersuasive.
As an initial matter, the plurality relies upon the date of
the AUMF’s enactment to determine the beginning point
for the “period of the war,” Winthrop 836, thereby suggest
ing that petitioner’s commission does not have jurisdiction
to try him for offenses committed prior to the AUMF’s
enactment. Ante, at 34–36, 48. But this suggestion be
trays the plurality’s unfamiliarity with the realities of
warfare and its willful blindness to our precedents. The
starting point of the present conflict (or indeed any con
flict) is not determined by congressional enactment, but
rather by the initiation of hostilities. See Prize Cases,
supra, at 668 (recognizing that war may be initiated by
“invasion of a foreign nation,” and that such initiation, and
the President’s response, usually precedes congressional
action). Thus, Congress’ enactment of the AUMF did not
mark the beginning of this Nation’s conflict with al Qaeda,
but instead authorized the President to use force in the
midst of an ongoing conflict. Moreover, while the Presi
dent’s “war powers” may not have been activated until the
AUMF was passed, ante, 35, n. 31, the date of such activa
tion has never been used to determine the scope of a mili
tary commission’s jurisdiction.3 Instead, the traditional
——————
3 Even if the formal declaration of war were generally the determina
tive act in ascertaining the temporal reach of the jurisdiction of a
military commission, the AUMF itself is inconsistent with the plural
ity’s suggestion that such a rule is appropriate in this case. See ante, at
34–36, 48. The text of the AUMF is backward looking, authorizing the
use of “all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized, commit
ted, or aided the terrorist attacks that occurred on September 11,
2001.” Thus, the President’s decision to try Hamdan by military
commission—a use of force authorized by the AUMF—for Hamdan’s
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rule is that “[o]ffenses committed before a formal declara
tion of war or before the declaration of martial law may be
tried by military commission.” Green, The Military Com
mission, 42 Am. J. Int’l L. 832, 848 (1948) (hereinafter
Green); see also C. Howland, Digest of Opinions of the
Judge-Advocates General of the Army 1067 (1912) (here
inafter Howland) (“A military commission . . . exercising
. . . jurisdiction . . . under the laws of war . . . may take
cognizance of offenses committed, during the war, before
the initiation of the military government or martial law”
(emphasis in original));4 cf. Yamashita, 327 U. S., at 13
(“The extent to which the power to prosecute violations of
the law of war shall be exercised before peace is declared
rests, not with the courts, but with the political branch of
the Government”). Consistent with this principle, on facts
virtually identical to those here, a military commission
tried Julius Otto Kuehn for conspiring with Japanese
officials to betray the United States Fleet to the Imperial
Japanese Government prior to its attack on Pearl Harbor.
Green 848.5
——————
involvement with al Qaeda prior to September 11, 2001, fits comforta
bly within the framework of the AUMF. In fact, bringing the Septem
ber 11 conspirators to justice is the primary point of the AUMF. By
contrast, on the plurality’s logic, the AUMF would not grant the Presi
dent the authority to try Usama bin Laden himself for his involvement
in the events of September 11, 2001.
4 The plurality suggests these authorities are inapplicable because
nothing in its “analysis turns on the admitted absence of either a
formal declaration of war or a declaration of martial law. Our focus
instead is on the . . . AUMF.” Ante, at 35, n. 31. The difference identi
fied by the plurality is purely semantic. Both Green and Howland
confirm that the date of the enactment that establishes a legal basis for
forming military commissions—whether it be a declaration of war, a
declaration of martial law, or an authorization to use military force—
does not limit the jurisdiction of military commissions to offenses
committed after that date.
5 The plurality attempts to evade the import of this historical example
by observing that Kuehn was tried before a martial law commission for
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Moreover, the President’s determination that the pre
sent conflict dates at least to 1996 is supported by over
whelming evidence. According to the State Department,
al Qaeda declared war on the United States as early as
August 1996. See Dept. of State Fact Sheet: Usama bin
Ladin (Aug. 21, 1998); Dept. of State Fact Sheet: The
Charges against International Terrorist Usama Bin Laden
(Dec. 20, 2000); cf. Prize Cases, 2 Black, at 668 (recogniz
ing that a state of war exists even if “the declaration of it
be unilateral” (emphasis in original)). In February 1998,
al Qaeda leadership issued another statement ordering
the indiscriminate—and, even under the laws of war as
applied to legitimate nation-states, plainly illegal—killing
of American civilians and military personnel alike. See
Jihad Against Jews and Crusaders: World Islamic Front
——————
a violation of federal espionage statutes. Ibid. As an initial matter, the
fact that Kuehn was tried before a martial law commission for an
offense committed prior to the establishment of martial law provides
strong support for the President’s contention that he may try Hamdan
for offenses committed prior to the enactment of the AUMF. Here the
AUMF serves the same function as the declaration of martial law in
Hawaii in 1941, establishing legal authority for the constitution of
military commissions. Moreover, Kuehn was not tried and punished
“by statute, but by the laws and usages of war.” United States v.
Bernard Julius Otto Kuehn, Board of Review 5 (Office of the Military
Governor, Hawaii 1942). Indeed, in upholding the imposition of the
death penalty, a sentence “not authorized by the Espionage statutes,”
ibid., Kuehn’s Board of Review explained that “[t]he fact that persons
may be tried and punished . . . by a military commission for committing
acts defined as offenses by . . . federal statutes does not mean that such
persons are being tried for violations of such . . . statutes; they are,
instead, being tried for acts made offenses only by orders of the . . .
commanding general.” Id., at 6. Lastly, the import of this example is
not undermined by Duncan v. Kahanamoku, 327 U. S. 304 (1946). The
question before the Court in that case involved only whether “loyal
civilians in loyal territory should have their daily conduct governed by
military orders,” id., at 319; it did “not involve the well-established power
of the military to exercise jurisdiction over . . . enemy belligerents,” id., at
313.

Cite as: 548 U. S. ____ (2006)

11

THOMAS, J., dissenting

Statement 2 (Feb. 23, 1998), in Y. Alexander & M. Swet
nam, Usama bin Laden’s al-Qaida: Profile of a Terrorist
Network, App. 1B (2001) (“The ruling to kill the Ameri
cans and their allies—civilians and military—is an indi
vidual duty for every Muslim who can do it in any country
in which it is possible to do it”). This was not mere rheto
ric; even before September 11, 2001, al Qaeda was in
volved in the bombing of the World Trade Center in New
York City in 1993, the bombing of the Khobar Towers in
Saudi Arabia in 1996, the bombing of the U. S. Embassies
in Kenya and Tanzania in 1998, and the attack on the
U. S. S. Cole in Yemen in 2000. See id., at 1. In response
to these incidents, the United States “attack[ed] facilities
belonging to Usama bin Ladin’s network” as early as 1998.
Dept. of State Fact Sheet: Usama bin Ladin (Aug. 21,
1998). Based on the foregoing, the President’s judgment—
that the present conflict substantially predates the AUMF,
extending at least as far back as al Qaeda’s 1996 declara
tion of war on our Nation, and that the theater of war
extends at least as far as the localities of al Qaeda’s prin
cipal bases of operations—is beyond judicial reproach.
And the plurality’s unsupportable contrary determination
merely confirms that “ ‘the Judiciary has neither aptitude,
facilities nor responsibility’ ” for making military or foreign
affairs judgments. Hamdi, 542 U. S., at 585 (THOMAS, J.,
dissenting) (quoting Chicago & Southern Air Lines, 333
U. S., at 111).
B
The third consideration identified by Winthrop’s treatise
for the exercise of military commission jurisdiction per
tains to the persons triable before such a commission, see
ante, at 33; Winthrop 838. Law-of-war military commis
sions have jurisdiction over “ ‘individuals of the enemy’s
army who have been guilty of illegitimate warfare or other
offences in violation of the laws of war,’ ” ante, at 33-34
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(quoting Winthrop 838). They also have jurisdiction over
“[i]rregular armed bodies or persons not forming part of
the organized forces of a belligerent” “who would not be
likely to respect the laws of war.” Id., at 783, 784. Indeed,
according to Winthrop, such persons are not “within the
protection of the laws of war” and were “liable to be shot,
imprisoned, or banished, either summarily where their
guilt was clear or upon trial and conviction by military
commission.” Id., at 784. This consideration is easily satis
fied here, as Hamdan is an unlawful combatant charged
with joining and conspiring with a terrorist network dedi
cated to flouting the laws of war. 344 F. Supp. 2d 152, 161
(DC 2004); App. to Pet. for Cert. 63a–67a.
C
The fourth consideration relevant to the jurisdiction of
law-of-war military commissions relates to the nature of
the offense charged. As relevant here, such commissions
have jurisdiction to try “ ‘[v]iolations of the laws and us
ages of war cognizable by military tribunals only,’ ” ante,
at 34 (quoting Winthrop 839). In contrast to the preceding
considerations, this Court’s precedents establish that
judicial review of “whether any of the acts charged is an
offense against the law of war cognizable before a military
tribunal” is appropriate. Quirin, 317 U. S., at 29. How
ever, “charges of violations of the law of war triable before
a military tribunal need not be stated with the precision of
a common law indictment.” Yamashita, 327 U. S., at 17.
And whether an offense is a violation of the law of war
cognizable before a military commission must be deter
mined pursuant to “the system of common law applied by
military tribunals.” Quirin, supra, at 30; Yamashita,
supra, at 8.
The common law of war as it pertains to offenses triable
by military commission is derived from the “experience of
our wars” and our wartime tribunals, Winthrop 839, and
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“the laws and usages of war as understood and practiced
by the civilized nations of the world,” 11 Op. Atty. Gen.
297, 310 (1865). Moreover, the common law of war is
marked by two important features. First, as with the
common law generally, it is flexible and evolutionary in
nature, building upon the experience of the past and
taking account of the exigencies of the present. Thus,
“[t]he law of war, like every other code of laws, declares
what shall not be done, and does not say what may be
done. The legitimate use of the great power of war, or
rather the prohibitions upon the use of that power, in
crease or diminish as the necessity of the case demands.”
Id., at 300. Accordingly, this Court has recognized that
the “jurisdiction” of “our common-law war courts” has not
been “prescribed by statute,” but rather “has been adapted
in each instance to the need that called it forth.” Madsen,
343 U. S., at 346–348. Second, the common law of war
affords a measure of respect for the judgment of military
commanders. Thus, “[t]he commander of an army in time
of war has the same power to organize military tribunals
and execute their judgments that he has to set his squad
rons in the field and fight battles. His authority in each
case is from the law and usage of war.” 11 Op. Atty. Gen.,
at 305. In recognition of these principles, Congress has
generally “ ‘left it to the President, and the military com
manders representing him, to employ the commission, as
occasion may require, for the investigation and punish
ment of violations of the law of war.’ ” Madsen, supra, at
347, n. 9 (quoting Winthrop 831; emphasis added).
In one key respect, the plurality departs from the proper
framework for evaluating the adequacy of the charge
against Hamdan under the laws of war. The plurality
holds that where, as here, “neither the elements of the
offense nor the range of permissible punishments is de
fined by statute or treaty, the precedent [establishing
whether an offense is triable by military commission]
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must be plain and unambiguous.” Ante, at 38. This is a
pure contrivance, and a bad one at that. It is contrary to
the presumption we acknowledged in Quirin, namely, that
the actions of military commissions are “not to be set aside
by the courts without the clear conviction that they are”
unlawful, 317 U. S., at 25 (emphasis added). It is also
contrary to Yamashita, which recognized the legitimacy of
that military commission notwithstanding a substantial
disagreement pertaining to whether Yamashita had been
charged with a violation of the law of war. Compare 327
U. S., at 17 (noting that the allegations were “adequat[e]”
and “need not be stated with . . . precision”), with id., at 35
(Murphy, J., dissenting) (arguing that the charge was
inadequate). Nor does it find support from the separation
of powers authority cited by the plurality. Indeed, Madi
son’s praise of the separation of powers in The Federalist
No. 47, quoted ante, at 38-39, if it has any relevance at all,
merely highlights the illegitimacy of today’s judicial intru
sion onto core executive prerogatives in the waging of war,
where executive competence is at its zenith and judicial
competence at its nadir.
The plurality’s newly minted clear-statement rule is also
fundamentally inconsistent with the nature of the common
law which, by definition, evolves and develops over time
and does not, in all cases, “say what may be done.” 11 Op.
Atty. Gen., at 300. Similarly, it is inconsistent with the
nature of warfare, which also evolves and changes over
time, and for which a flexible, evolutionary common-law
system is uniquely appropriate.6 Though the charge
——————
6 Indeed, respecting the present conflict, the President has found that
“the war against terrorism ushers in a new paradigm, one in which
groups with broad, international reach commit horrific acts against
innocent civilians, sometimes with the direct support of states. Our
Nation recognizes that this new paradigm—ushered in not by us, but
by terrorists—requires new thinking in the law of war.” App. 34–35.
Under the Court’s approach, the President’s ability to address this “new
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against Hamdan easily satisfies even the plurality’s
manufactured rule, see supra, at 16–28, the plurality’s
inflexible approach has dangerous implications for the
Executive’s ability to discharge his duties as Commander
in Chief in future cases. We should undertake to deter
mine whether an unlawful combatant has been charged
with an offense against the law of war with an under
standing that the common law of war is flexible, respon
sive to the exigencies of the present conflict, and deferen
tial to the judgment of military commanders.
1
Under either the correct, flexible approach to evaluating
the adequacy of Hamdan’s charge, or under the plurality’s
new, clear-statement approach, Hamdan has been charged
with conduct constituting two distinct violations of the law
of war cognizable before a military commission: member
ship in a war-criminal enterprise and conspiracy to com
mit war crimes. The charging section of the indictment
alleges both that Hamdan “willfully and knowingly joined
an enterprise of persons who shared a common criminal
purpose,” App. to Pet. for Cert. 65a, and that he “conspired
and agreed with [al Qaeda] to commit . . . offenses triable
by military commission,” ibid.7
——————
paradigm” of inflicting death and mayhem would be completely frozen
by rules developed in the context of conventional warfare.
7 It is true that both of these separate offenses are charged under a
single heading entitled “CHARGE: CONSPIRACY,” App. to Pet. for
Cert. 65a. But that does not mean that they must be treated as a single
crime, when the law of war treats them as separate crimes. As we
acknowledged in In re Yamashita, 327 U. S. 1 (1946), “charges of
violations of the law of war triable before a military tribunal need not
be stated with the precision of a common law indictment.” Id., at 17; cf.
W. Birkhimer, Military Government and Martial Law 536 (3d ed. 1914)
(hereinafter Birkhimer) (“[I]t would be extremely absurd to expect the
same precision in a charge brought before a court-martial as is required to
support a conviction before a justice of the peace” (internal quotation
marks omitted)).
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The common law of war establishes that Hamdan’s
willful and knowing membership in al Qaeda is a war
crime chargeable before a military commission. Hamdan,
a confirmed enemy combatant and member or affiliate of
al Qaeda, has been charged with willfully and knowingly
joining a group (al Qaeda) whose purpose is “to support
violent attacks against property and nationals (both mili
tary and civilian) of the United States.” Id., at 64a; 344 F.
Supp. 2d, at 161. Moreover, the allegations specify that
Hamdan joined and maintained his relationship with al
Qaeda even though he “believed that Usama bin Laden
and his associates were involved in the attacks on the
U. S. Embassies in Kenya and Tazania in August 1998,
the attack on the USS COLE in October 2000, and the
——————
Nevertheless, the plurality contends that Hamdan was “not actually
charged,” ante, at 37, n. 32 (emphasis deleted), with being a member in
a war criminal organization. But that position is demonstrably wrong.
Hamdan’s charging document expressly charges that he “willfully and
knowingly joined an enterprise of persons who shared a common
criminal purpose.” App. to Pet. for Cert. 65a. Moreover, the plurality’s
contention that we may only look to the label affixed to the charge to
determine if the charging document alleges an offense triable by
military commission is flatly inconsistent with its treatment of the Civil
War cases—where it accepts as valid charges that did not appear in the
heading or title of the charging document, or even the listed charge
itself, but only in the supporting specification. See, e.g., ante, at 45–46
(discussing the military commission trial of Wirz). For example, in the
Wirz case, Wirz was charged with conspiring to violate the laws of war,
and that charge was supported with allegations that he personally
committed a number of atrocities. The plurality concludes that military
commission jurisdiction was appropriate in that case not based upon
the charge of conspiracy, but rather based upon the allegations of
various atrocities in the specification which were not separately
charged. Ante, at 45. Just as these atrocities, not separately charged,
were independent violations of the law of war supporting Wirz’s trial by
military commission, so too here Hamdan’s membership in al Qaeda
and his provision of various forms of assistance to al Qaeda’s top
leadership are independent violations of the law of war supporting his
trial by military commission.
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attacks on the United States on September 11, 2001.”
App. to Pet. for Cert. 65a. These allegations, against a
confirmed unlawful combatant, are alone sufficient to
sustain the jurisdiction of Hamdan’s military commission.
For well over a century it has been established that “to
unite with banditti, jayhawkers, guerillas, or any other
unauthorized marauders is a high offence against the laws
of war; the offence is complete when the band is organized
or joined. The atrocities committed by such a band do not
constitute the offence, but make the reasons, and sufficient
reasons they are, why such banditti are denounced by the
laws of war.” 11 Op. Atty. Gen., at 312 (emphasis added).8
In other words, unlawful combatants, such as Hamdan,
violate the law of war merely by joining an organization,
such as al Qaeda, whose principal purpose is the “killing
[and] disabling . . . of peaceable citizens or soldiers.”
Winthrop 784; see also 11 Op. Atty. Gen., at 314 (“A bush
whacker, a jayhawker, a bandit, a war rebel, an assassin,
being public enemies, may be tried, condemned, and exe
cuted as offenders against the laws of war”). This conclu
sion is unsurprising, as it is a “cardinal principle of the
law of war . . . that the civilian population must enjoy
complete immunity.” 4 International Committee of Red
Cross, Commentary: Geneva Convention Relative to the
——————
8 These observations respecting the law of war were made by the
Attorney General in defense of the military commission trial of the
Lincoln conspirators’. As the foregoing quoted portion of that opinion
makes clear, the Attorney General did not, as the Court maintains,
“trea[t] the charge as if it alleged the substantive offense of assassina
tion.” Ante, at 40, n. 35. Rather, he explained that the conspirators
“high offence against the laws of war” was “complete” when their band
was “organized or joined,” and did not depend upon “atrocities commit
ted by such a band.” 11 Op. Atty. Gen. 297, 312 (1865). Moreover, the
Attorney General’s conclusions specifically refute the plurality’s unsup
ported suggestion that I have blurred the line between “those categories
of ‘offender’ who may be tried by military commission . . . with the
‘offenses’ that may be so tried.” Ante, at 37, n. 32.
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Protection of Civilian Persons in Time of War 3 (J. Pictet
ed. 1958). “Numerous instances of trials, for ‘Violation of
the laws of war,’ of offenders of this description, are pub
lished in the General Orders of the years 1862 to 1866.”
Winthrop 784, and n. 57.9 Accordingly, on this basis
——————
9 The General Orders establishing the jurisdiction for military com
missions during the Civil War provided that such offenses were viola
tions of the laws of war cognizable before military commissions. See
H. R. Doc. No. 65, 55th Cong., 3d Sess., 164 (1894) (“[P]ersons charged
with the violation of the laws of war as spies, bridge-burners, maraud
ers, &c., will . . . be held for trial under such charges”); id., at 234
(“[T]here are numerous rebels . . . that . . . furnish the enemy with
arms, provisions, clothing, horses and means of transportation; [such]
insurgents are banding together in several of the interior counties for
the purpose of assisting the enemy to rob, to maraud and to lay waste
to the country. All such persons are by the laws of war in every civilized
country liable to capital punishment” (emphasis added)). Numerous
trials were held under this authority. See, e.g., U. S. War Dept.,
General Court-Martial Order No. 51, p. 1 (1866) (hereinafter
G. C. M. O.). (indictment in the military commission trial of James
Harvey Wells charged “[b]eing a guerrilla” and specified that he “will
fully . . . [took] up arms as a guerrilla marauder, and did join, belong to,
act and co-operate with guerrillas”); G. C. M. O. No. 108, HeadQuarters Dept. of Kentucky, p. 1 (1865) (indictment in the military
commission trial of Henry C. Magruder charged “[b]eing a guerrilla”
and specified that he “unlawfully, and of his own wrong, [took] up arms
as a guerrilla marauder, and did join, belong to, act, and co-operate
with a band of guerrillas”); G. C. M. O. No. 41, p. 1 (1864) (indictment
in the military commission trial of John West Wilson charged that
Wilson “did take up arms as an insurgent and guerrilla against the
laws and authorities of the United States, and did join and co-operate
with an armed band of insurgents and guerrillas who were engaged in
plundering the property of peaceable citizens . . . in violation of the laws
and customs of war”); G. C. M. O. No. 153, p. 1 (1864) (indictment in the
military commission trial of Simeon B. Kight charged that defendant
was “a guerrilla, and has been engaged in an unwarrantable and
barbarous system of warfare against citizens and soldiers of the United
States”); G. C. M. O. No. 93, pp. 3–4 (1864) (indictment in the military
commission trial of Francis H. Norvel charged “[b]eing a guerrilla” and
specified that he “unlawfully and by his own wrong, [took] up arms as
an outlaw, guerrilla, and bushwhacker, against the lawfully constituted
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alone, “the allegations of [Hamdan’s] charge, tested by any
reasonable standard, adequately allege a violation of the
law of war.” Yamashita, 327 U. S., at 17.
The conclusion that membership in an organization
whose purpose is to violate the laws of war is an offense
triable by military commission is confirmed by the experi
ence of the military tribunals convened by the United
States at Nuremberg. Pursuant to Article 10 of the Char
ter of the International Military Tribunal (IMT), the
United States convened military tribunals “to bring indi
viduals to trial for membership” in “a group or organiza
tion . . . declared criminal by the [IMT].” 1 Trials of War
Criminals Before the Nuernberg Military Tribunals, p. XII
(hereinafter Trials). The IMT designated various compo
nents of four Nazi groups—the Leadership Corps, Ge
stapo, SD, and SS—as criminal organizations. 22 IMT,
Trial of the Major War Criminals 505, 511, 517 (1948); see
also T. Taylor, The Anatomy of the Nuremberg Trials: A
Personal Memoir 584–585 (1992). “[A] member of [such]
an organization [could] be . . . convicted of the crime of
membership and be punished for that crime by death.” 22
IMT, at 499. Under this authority, the United States
Military Tribunal at Nuremberg convicted numerous
individuals for the act of knowing and voluntary member
ship in these organizations. For example, in Military
Tribunal Case No. 1, United States v. Brandt, Karl
Brandt, Karl Gebhardt, Rudolf Brandt, Joachim
——————
authorities of the United States government”); id., at 9 (indictment in
the military commission trial of James A. Powell charged
“[t]ransgression of the laws and customs of war” and specified that he
“[took] up arms in insurrection as a military insurgent, and did join
himself to and, in arms, consort with . . . a rebel enemy of the United
States, and the leader of a band of insurgents and armed rebels”); id.,
at 10–11 (indictment in the military commission trial of Joseph
Overstreet charged “[b]eing a guerrilla” and specified that he “did join,
belong to, consort and co-operate with a band of guerrillas, insurgents,
outlaws, and public robbers”).
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Mrugowsky, Wolfram Sievers, Viktor Brack, and Walde
mar Hoven, were convicted and sentenced to death for the
crime of, inter alia, membership in an organization de
clared criminal by the IMT; Karl Genzken and Fritz
Fischer were sentenced to life imprisonment for the same;
and Helmut Poppendick was convicted of no other offense
than membership in a criminal organization and sen
tenced to a 10-year term of imprisonment. 2 Trials 180–
300. This Court denied habeas relief, 333 U. S. 836
(1948), and the executions were carried out at Landsberg
prison on June 2, 1948. 2 Trials 330.
Moreover, the Government has alleged that Hamdan
was not only a member of al Qaeda while it was carrying
out terrorist attacks on civilian targets in the United
States and abroad, but also that Hamdan aided and as
sisted al Qaeda’s top leadership by supplying weapons,
transportation, and other services. App. to Pet. for Cert.
65a–67a. These allegations further confirm that Hamdan
is triable before a law-of-war military commission for his
involvement with al Qaeda. See H. R. Doc. No. 65, 55th
Cong., 3d Sess., 234 (1894) (“[T]here are numerous rebels
. . . that . . . furnish the enemy with arms, provisions,
clothing, horses and means of transportation; [such] in
surgents are banding together in several of the interior
counties for the purpose of assisting the enemy to rob, to
maruad and to lay waste to the country. All such persons
are by the laws of war in every civilized country liable to
capital punishment” (emphasis added)); Winthrop 840
(including in the list of offenses triable by law-of-war
military commissions “dealing with . . . enemies, or fur
nishing them with money, arms, provisions, medicines,
&c”).10 Undoubtedly, the conclusion that such conduct
——————
10 Even if the plurality were correct that a membership offense must
be accompanied by allegations that the “defendant ‘took up arms,’ ”
ante, at 37, n. 32, that requirement has easily been satisfied here. Not
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violates the law of war led to the enactment of Article 104
of the UCMJ, which provides that “[a]ny person who . . .
aids, or attempts to aid, the enemy with arms, ammuni
tion, supplies, money, or other things . . . shall suffer
death or such other punishment as a court-martial or
military commission may direct.” 10 U. S. C. §904.
2
Separate and apart from the offense of joining a contin
gent of “uncivilized combatants who [are] not . . . likely to
respect the laws of war,” Winthrop 784, Hamdan has been
charged with “conspir[ing] and agree[ing] with . . . the al
Qaida organization . . . to commit . . . offenses triable by
military commission,” App. to Pet. for Cert. 65a. Those
offenses include “attacking civilians; attacking civilian
objects; murder by an unprivileged belligerent; and terror
ism.” Ibid. This, too, alleges a violation of the law of war
triable by military commission.
“[T]he experience of our wars,” Winthrop 839, is rife
with evidence that establishes beyond any doubt that
conspiracy to violate the laws of war is itself an offense
cognizable before a law-of-war military commission.
World War II provides the most recent examples of the use
of American military commissions to try offenses pertain
ing to violations of the laws of war. In that conflict, the
orders establishing the jurisdiction of military commis
sions in various theaters of operation provided that con
spiracy to violate the laws of war was a cognizable offense.
See Letter, General Headquarters, United States Army
Forces, Pacific (Sept. 24, 1945), Record in Yamashita v.
Styer, O. T. 1945, No. 672, pp. 14, 16 (Exh. F) (Order
respecting the “Regulations Governing the Trial of War
——————
only has Hamdan been charged with providing assistance to top al
Qaeda leadership (itself an offense triable by military commission), he
has also been charged with receiving weapons training at an al Qaeda
camp. App. to Pet. for Cert. 66a–67a.
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Criminals” provided that “participation in a common plan
or conspiracy to accomplish” various offenses against the
law of war was cognizable before military commissions); 1
United Nations War Crimes Commission, Law Reports of
Trials of War Criminals 114–115 (1997) (hereinafter U. N.
Commission) (recounting that the orders establishing
World War II military commissions in the Pacific and
China included “participation in a common plan or con
spiracy” pertaining to certain violations of the laws of war
as an offense triable by military commission). Indeed,
those orders authorized trial by military commission of
participation in a conspiracy to commit “murder . . . or
other inhumane acts . . . against any civilian population,”
id., at 114, which is precisely the offense Hamdan has
been charged with here. And conspiracy to violate the
laws of war was charged in the highest profile case tried
before a World War II military commission, see Quirin,
317 U. S., at 23, and on numerous other occasions. See,
e.g., Colepaugh v. Looney, 235 F. 2d 429, 431 (CA10 1956);
Green 848 (describing the conspiracy trial of Julius Otto
Kuehn).
To support its contrary conclusion, ante, at 35–36, the
plurality attempts to evade the import of Quirin (and the
other World War II authorities) by resting upon this
Court’s failure to address the sufficiency of the conspiracy
charge in the Quirin case, ante, at 41–43. But the com
mon law of war cannot be ascertained from this Court’s
failure to pass upon an issue, or indeed to even mention
the issue in its opinion;11 rather, it is ascertained by the
practice and usage of war. Winthrop 839; supra, at 11–12.
——————
11 The plurality recounts the respective claims of the parties in Quirin
pertaining to this issue and cites the United States Reports. Ante, at
41-42. But the claims of the parties are not included in the opinion of
the Court, but rather in the sections of the Reports entitled “Argument
for Petitioners,” and “Argument for Respondent.” See 317 U. S., at
6–17.
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The Civil War experience provides further support for
the President’s conclusion that conspiracy to violate the
laws of war is an offense cognizable before law-of-war
military commissions. Indeed, in the highest profile case
to be tried before a military commission relating to that
war, namely, the trial of the men involved in the assassi
nation of President Lincoln, the charge provided that those
men had “combin[ed], confederat[ed], and conspir[ed] . . . to
kill and murder” President Lincoln. G. C. M. O. No. 356
(1865), reprinted in H. R. Doc. No. 314, 55th Cong., 3d
Sess., 696 (1899) (hereinafter G. C. M. O. No. 356).12
In addition to the foregoing high-profile example, Win
throp’s treatise enumerates numerous Civil War military
commission trials for conspiracy to violate the law of war.
Winthrop 839, n. 5. The plurality attempts to explain
these examples away by suggesting that the conspiracies
listed by Winthrop are best understood as “a species of
——————
12 The plurality concludes that military commission jurisdiction was
appropriate in the case of the Lincoln conspirators because they were
charged with “ ‘maliciously, unlawfully, and traitorously murdering the
said Abraham Lincoln,’ ” ante, at 40, n. 35. But the sole charge filed in
that case alleged conspiracy, and the allegations pertaining to “mali
ciously, unlawfully, and traitorously murdering the said Abraham
Lincoln” were not charged or labeled as separate offenses, but rather as
overt acts “in pursuance of and in prosecuting said malicious, unlawful,
and traitorous conspiracy. ” G. C. M. O. No. 356, at ___ (emphasis
added). While the plurality contends the murder of President Lincoln
was charged as a distinct separate offense, the foregoing quoted lan
guage of the charging document unequivocally establishes otherwise.
Moreover, though I agree that the allegations pertaining to these overt
acts provided an independent basis for the military commission’s
jurisdiction in that case, that merely confirms the propriety of examin
ing all the acts alleged—whether or not they are labeled as separate
offenses—to determine if a defendant has been charged with a violation
of the law of war. As I have already explained, Hamdan has been
charged with violating the law of war not only by participating in a
conspiracy to violate the law of war, but also by joining a war criminal
enterprise and by supplying provisions and assistance to that enter
prise’s top leadership.
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compound offense,” namely, violations both of the law of
war and ordinary criminal laws, rather than “stand-alone
offense[s] against the law of war.” Ante, at 44–45 (citing,
as an example, murder in violation of the laws of war).
But the fact that, for example, conspiracy to commit mur
der can at the same time violate ordinary criminal laws
and the law of war, so that it is “a combination of the two
species of offenses,” Howland 1071, does not establish that
a military commission would not have jurisdiction to try
that crime solely on the basis that it was a violation of the
law of war. Rather, if anything, and consistent with the
principle that the common law of war is flexible and af
fords some level of deference to the judgments of military
commanders, it establishes that military commissions
would have the discretion to try the offense as (1) one
against the law of war, or (2) one against the ordinary
criminal laws, or (3) both.
In any event, the plurality’s effort to avoid the import of
Winthrop’s footnote through the smokescreen of its “com
pound offense” theory, ante, at 44–45, cannot be reconciled
with the particular charges that sustained military com
mission jurisdiction in the cases that Winthrop cites. For
example, in the military commission trial of Henry Wirtz,
Charge I provided that he had been
“[m]aliciously, willfully, and traitorously . . . combin
ing, confederating, and conspiring, together [with
various other named and unnamed co-conspirators],
to injure the health and destroy the lives of soldiers in
the military service of the United States, then held
and being prisoners of war within the lines of the socalled Confederate States, and in the military prisons
thereof, to the end that the armies of the United
States might be weakened and impaired, in violation
of the laws and customs of war.” G. C. M. O. No. 607
(1865), reprinted in H. R. Doc. No. 314, at 785 (em
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phasis added).
Likewise, in the military commission trial of Lenger
Grenfel, Charge I accused Grenfel of “[c]onspiring, in
violation of the laws of war, to release rebel prisoners of
war confined by authority of the United States at Camp
Douglas, near Chicago, Ill.” G. C. M. O. No. 452 (1865),
reprinted in H. R. Doc. No. 314, at 724 (emphasis added)13;
see also G. C. M. O. No. 41, at 20 (1864) (indictment in the
military commission trial of Robert Louden charged
“[c]onspiring with the rebel enemies of the United States
to embarrass and impede the military authorities in the
——————
13 The

plurality’s attempt to undermine the significance of these cases
is unpersuasive. The plurality suggests the Wirz case is not relevant
because the specification supporting his conspiracy charge alleged that
he “personally committed a number of atrocities.” Ante, at 45. But this
does not establish that conspiracy to violate the laws of war, the very
crime with which Wirz was charged, is not itself a violation of the law
of war. Rather, at best, it establishes that in addition to conspiracy
Wirz violated the laws of war by committing various atrocities, just as
Hamdan violated the laws of war not only by conspiring to do so, but
also by joining al Qaeda and providing provisions and services to its top
leadership. Moreover, the fact that Wirz was charged with overt acts
that are more severe than the overt acts with which Hamdan has been
charged does not establish that conspiracy is not an offense cognizable
before military commission; rather it merely establishes that Wirz’s
offenses may have been comparably worse than Hamdan’s offenses.
The plurality’s claim that the charge against Lenger Grenfel supports
its compound offense theory is similarly unsupportable. The plurality
does not, and cannot, dispute that Grenfel was charged with conspiring
to violate the laws of war by releasing rebel prisoners—a charge that
bears no relation to a crime “ordinarily triable in civilian courts.” Ante,
at 46, n. 37. Tellingly, the plurality does not reference or discuss this
charge, but instead refers to the conclusion of Judge Advocate Holt that
Grenfel also “ ‘united himself with traitors and malefactors for the
overthrow of our Republic in the interest of slavery.’ ” Ibid. (quoting
H. R. Doc. No. 314, at 689). But Judge Advocate Holt’s observation
provides no support for the plurality’s conclusion, as it does not discuss
the charges that sustained military commission jurisdiction, much less
suggest that such charges were not violations of the law of war.
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suppression of the existing rebellion, by the burning and
destruction of steamboats and means of transportation on
the Mississippi river”). These examples provide incontro
vertible support for the President’s conclusion that the
common law of war permits military commission trials for
conspiracy to violate the law of war. And they specifically
contradict the plurality’s conclusion to the contrary,
thereby easily satisfying its requirement that the Gov
ernment “make a substantial showing that the crime for
which it seeks to try a defendant by military commission
is acknowledged to be an offense against the law of war.”
Ante, at 39-40.14
The plurality further contends, in reliance upon Win
——————
14 The plurality contends that international practice—including the
practice of the IMT at Nuremberg—supports its conclusion that con
spiracy is not an offense triable by military commission because “ ‘[t]he
Anglo-American concept of conspiracy was not part of European legal
systems and arguably not an element of the internationally recognized
laws of war.’ ” Ante, at 47 (quoting T. Taylor, Anatomy of the Nurem
berg Trials: A Personal Memoir 36 (1992)). But while the IMT did not
criminalize all conspiracies to violate the law of war, it did criminalize
“participation in a common plan or conspiracy” to wage aggressive war.
See 1 Trials, pp. XI–XII. Moreover, the World War II military tribunals
of several European nations recognized conspiracy to violate the laws of
war as an offense triable before military commissions. See 15 U. N.
Commission 90–91 (noting that the French Military Tribunal at Mar
seilles found Henri Georges Stadelhofer “guilty of the crime of associa
tion de malfaiteurs,” namely of “having formed with various members of
the German Gestapo an association with the aim of preparing or
committing crimes against persons or property, without justification
under the laws and usages of war”); 11 id., at 98 (noting that the
Netherlands’ military tribunals were authorized to try conspiracy to
violate the laws of war). Thus, the European legal systems’ approach to
domestic conspiracy law has not prevented European nations from
recognizing conspiracy offenses as violations of the law of war. This is
unsurprising, as the law of war is derived not from domestic law but
from the wartime practices of civilized nations, including the United
States, which has consistently recognized that conspiracy to violate the
laws of war is an offense triable by military commission.
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throp, that conspiracy is not an offense cognizable before a
law-of-war military commission because “it is not enough
to intend to violate the law of war and commit overt acts
in furtherance of that intention unless the overt acts
either are themselves offenses against the law of war or
constitute steps sufficiently substantial to qualify as an
attempt.” Ibid. But Winthrop does not support the plural
ity’s conclusion. The passage in Winthrop cited by the
plurality states only that “the jurisdiction of the military
commission should be restricted to cases of offence consist
ing in overt acts, i.e. in unlawful commissions or actual
attempts to commit, and not in intentions merely.” Win
throp 841 (emphasis in original). This passage would be
helpful to the plurality if its subject were “conspiracy,”
rather than the “jurisdiction of the military commission.”
Winthrop is not speaking here of the requirements for a
conspiracy charge, but of the requirements for all charges.
Intentions do not suffice. An unlawful act—such as com
mitting the crime of conspiracy—is necessary. Winthrop
says nothing to exclude either conspiracy or membership
in a criminal enterprise, both of which go beyond “inten
tions merely” and “consis[t] of overt acts, i.e. . . . unlawful
commissions or actual attempts to commit,” and both of
which are expressly recognized by Winthrop as crimes
against the law of war triable by military commissions.
Id., at 784; id., at 839, and n. 5, 840. Indeed, the commis
sion of an “overt ac[t]” is the traditional requirement for
the completion of the crime of conspiracy, and the charge
against Hamdan alleges numerous such overt acts. App.
to Pet. for Cert. 65a. The plurality’s approach, unsup
ported by Winthrop, requires that any overt act to further
a conspiracy must itself be a completed war crime distinct
from conspiracy—which merely begs the question the
plurality sets out to answer, namely, whether conspiracy
itself may constitute a violation of the law of war. And,
even the plurality’s unsupported standard is satisfied
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here. Hamdan has been charged with the overt acts of
providing protection, transportation, weapons, and other
services to the enemy, id., at 65a–67a, acts which in and of
themselves are violations of the laws of war. See supra, at
20–21; Winthrop 839–840.
3
Ultimately, the plurality’s determination that Hamdan
has not been charged with an offense triable before a
military commission rests not upon any historical example
or authority, but upon the plurality’s raw judgment of the
“inability on the Executive’s part here to satisfy the most
basic precondition . . . for establishment of military com
missions: military necessity.” Ante, at 48. This judgment
starkly confirms that the plurality has appointed itself the
ultimate arbiter of what is quintessentially a policy and
military judgment, namely, the appropriate military
measures to take against those who “aided the terrorist
attacks that occurred on September 11, 2001.” AUMF
§2(a), 115 Stat. 224. The plurality’s suggestion that Ham
dan’s commission is illegitimate because it is not dispens
ing swift justice on the battlefield is unsupportable. Ante,
at 43. Even a cursory review of the authorities confirms
that law-of-war military commissions have wide-ranging
jurisdiction to try offenses against the law of war in exi
gent and nonexigent circumstances alike. See, e.g., Win
throp 839–840; see also Yamashita, 327 U. S., at 5 (mili
tary commission trial after the cessation of hostilities in
the Philippines); Quirin, 317 U. S. 1 (military commission
trial in Washington, D. C.). Traditionally, retributive
justice for heinous war crimes is as much a “military
necessity” as the “demands” of “military efficiency” touted
by the plurality, and swift military retribution is precisely
what Congress authorized the President to impose on the
September 11 attackers in the AUMF.
Today a plurality of this Court would hold that conspir
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acy to massacre innocent civilians does not violate the
laws of war. This determination is unsustainable. The
judgment of the political branches that Hamdan, and
others like him, must be held accountable before military
commissions for their involvement with and membership
in an unlawful organization dedicated to inflicting massive
civilian casualties is supported by virtually every relevant
authority, including all of the authorities invoked by the
plurality today. It is also supported by the nature of the
present conflict. We are not engaged in a traditional
battle with a nation-state, but with a worldwide, hydraheaded enemy, who lurks in the shadows conspiring to
reproduce the atrocities of September 11, 2001, and who
has boasted of sending suicide bombers into civilian gath
erings, has proudly distributed videotapes of beheadings of
civilian workers, and has tortured and dismembered
captured American soldiers. But according to the plural
ity, when our Armed Forces capture those who are plotting
terrorist atrocities like the bombing of the Khobar Towers,
the bombing of the U. S. S. Cole, and the attacks of Sep
tember 11—even if their plots are advanced to the very
brink of fulfillment—our military cannot charge those
criminals with any offense against the laws of war. In
stead, our troops must catch the terrorists “redhanded,”
ante, at 48, in the midst of the attack itself, in order to
bring them to justice. Not only is this conclusion funda
mentally inconsistent with the cardinal principal of the
law of war, namely protecting non-combatants, but it
would sorely hamper the President’s ability to confront
and defeat a new and deadly enemy.
After seeing the plurality overturn longstanding prece
dents in order to seize jurisdiction over this case, ante, at
2–4 (SCALIA, J., dissenting), and after seeing them disre
gard the clear prudential counsel that they abstain in
these circumstances from using equitable powers, ante, at
19–24, it is no surprise to see them go on to overrule one
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after another of the President’s judgments pertaining to
the conduct of an ongoing war. Those Justices who today
disregard the commander-in-chief’s wartime decisions,
only 10 days ago deferred to the judgment of the Corps of
Engineers with regard to a matter much more within the
competence of lawyers, upholding that agency’s wildly
implausible conclusion that a storm drain is a tributary of
the waters of the United States. See Rapanos v. United
States, 547 U. S. ___(2006). It goes without saying that
there is much more at stake here than storm drains. The
plurality’s willingness to second-guess the determination
of the political branches that these conspirators must be
brought to justice is both unprecedented and dangerous.
III
The Court holds that even if “the Government has
charged Hamdan with an offense against the law of war
cognizable by military commission, the commission lacks
power to proceed” because of its failure to comply with the
terms of the UCMJ and the four Geneva Conventions signed
in 1949. Ante, at 49. This position is untenable.
A
As with the jurisdiction of military commissions, the
procedure of such commissions “has [not] been prescribed
by statute,” but “has been adapted in each instance to the
need that called it forth.” Madsen, 343 U. S., at 347–348.
Indeed, this Court has concluded that “[i]n the absence of
attempts by Congress to limit the President’s power, it
appears that, as Commander in Chief of the Army and
Navy of the United States, he may, in time of war, estab
lish and prescribe the jurisdiction and procedure of mili
tary commissions.” Id., at 348. This conclusion is consis
tent with this Court’s understanding that military
commissions are “our common-law war courts.” Id., at
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346–347.15 As such, “[s]hould the conduct of those who
compose martial-law tribunals become [a] matter of judicial
determination subsequently before the civil courts, those
courts will give great weight to the opinions of the officers as
to what the customs of war in any case justify and render
necessary.” Birkhimer 534.
The Court nevertheless concludes that at least one
provision of the UCMJ amounts to an attempt by Congress
to limit the President’s power. This conclusion is not only
——————
15 Though

it does not constitute a basis for any holding of the Court,
the Court maintains that, as a “general rule,” “the procedures govern
ing trials by military commission historically have been the same as
those governing courts-martial.” Ante, at 54, 53. While it is undoubt
edly true that military commissions have invariably employed most of
the procedures employed by courts-martial, that is not a requirement.
See Winthrop 841 (“[M]ilitary commissions . . . are commonly conducted
according to the rules and forms governing courts-martial. These warcourts are indeed more summary in their action than are the courts
held under the Articles of war, and . . . their proceedings . . . will not be
rendered illegal by the omission of details required upon trials by
courts-martial” (emphasis in original; footnotes omitted)); 1 U. N.
Commission 116–117 (“The [World War II] Mediterranean Regulations
(No. 8) provide that Military Commissions shall conduct their proceed
ings as may be deemed necessary for full and fair trial, having regard
for, but not being bound by, the rules of procedure prescribed for Gen
eral Courts Martial” (emphasis added)); id., at 117 (“In the [World War
II] European directive it is stated . . . that Military Commissions shall
have power to make, as occasion requires, such rules for the conduct of
their proceedings consistent with the powers of such Commissions, and
with the rules of procedure . . . as are deemed necessary for a full and
fair trial of the accused, having regard for, without being bound by, the
rules of procedure and evidence prescribed for General Courts Mar
tial”). Moreover, such a requirement would conflict with the settled
understanding of the flexible and responsive nature of military com
missions and the President’s wartime authority to employ such tribu
nals as he sees fit. See Birkhimer 537–538 (“[M]ilitary commissions may
so vary their procedure as to adapt it to any situation, and may extend
their powers to any necessary degree. . . . The military commander decides
upon the character of the military tribunal which is suited to the occasion
. . . and his decision is final”).
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contrary to the text and structure of the UCMJ, but it is
also inconsistent with precedent of this Court. Consistent
with Madsen’s conclusion pertaining to the common-law
nature of military commissions and the President’s discre
tion to prescribe their procedures, Article 36 of the UCMJ
authorizes the President to establish procedures for mili
tary commissions “which shall, so far as he considers
practicable, apply the principles of law and the rules of
evidence generally recognized in the trial of criminal cases
in the United States district courts, but which may not be
contrary to or inconsistent with this chapter.” 10 U. S. C.
§836(a) (emphasis added). Far from constraining the
President’s authority, Article 36 recognizes the President’s
prerogative to depart from the procedures applicable in
criminal cases whenever he alone does not deem such
procedures “practicable.” While the procedural regula
tions promulgated by the Executive must not be “contrary
to” the UCMJ, only a few provisions of the UCMJ mention
“military commissions,” see ante, at 58, n. 49, and there is
no suggestion that the procedures to be employed by
Hamdan’s commission implicate any of those provisions.
Notwithstanding the foregoing, the Court concludes that
Article 36(b) of the UCMJ, 10 U. S. C. §836(b), which
provides that “ ‘[a]ll rules and regulations made under this
article shall be uniform insofar as practicable,’ ” ante, at
57, requires the President to employ the same rules and
procedures in military commissions as are employed by
courts-martial “insofar as practicable.” Ante, at 59. The
Court further concludes that Hamdan’s commission is
unlawful because the President has not explained why it
is not practicable to apply the same rules and procedures
to Hamdan’s commission as would be applied in a trial by
court martial. Ante, at 60.
This interpretation of §836(b) is unconvincing. As an
initial matter, the Court fails to account for our cases
interpreting the predecessor to Article 21 of the UCMJ—
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Article 15 of the Articles of War—which provides crucial
context that bears directly on the proper interpretation of
Article 36(b). Article 15 of the Articles of War provided
that:
“The provisions of these articles conferring jurisdic
tion upon courts-martial shall not be construed as de
priving military commissions, provost courts, or other
military tribunals of concurrent jurisdiction in respect
of offenders or offences that by statute or by the law of
war may be triable by such military commissions,
provost courts, or other military tribunals.”
In Yamashita, this Court concluded that Article 15 of the
Articles of War preserved the President’s unfettered au
thority to prescribe military commission procedure. The
Court explained, “[b]y thus recognizing military commis
sions in order to preserve their traditional jurisdiction
over enemy combatants unimpaired by the Articles, Con
gress gave sanction . . . to any use of the military commis
sion contemplated by the common law of war.” 327 U. S.,
at 20 (emphasis added)16; see also Quirin, 317 U. S., at 28;
Madsen, 343 U. S., at 355. In reaching this conclusion,
this Court treated as authoritative the congressional
testimony of Judge Advocate General Crowder, who testi
——————
16 The

Court suggests that Congress’ amendment to Article 2 of the
UCMJ, providing that the UCMJ applies to “persons within an area
leased by or otherwise reserved or acquired for the use of the United
States,” 10 U. S. C. §802(a)(12), deprives Yamashita’s conclusion
respecting the President’s authority to promulgate military commission
procedures of its “precedential value.” Ante, at 56. But this merely
begs the question of the scope and content of the remaining provisions
of the UCMJ. Nothing in the additions to Article 2, or any other
provision of the UCMJ, suggests that Congress has disturbed this
Court’s unequivocal interpretation of Article 21 as preserving the
common-law status of military commissions and the corresponding
authority of the President to set their procedures pursuant to his
commander-in-chief powers. See Quirin, 317 U. S., at 28; Yamashita,
327 U. S., at 20; Madsen v. Kinsella, 343 U. S. 341, 355 (1952).
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fied that Article 15 of the Articles of War was enacted to
preserve the military commission as “ ‘our common-law
war court.’ ” Yamashita, supra, at 19, n. 7. And this Court
recognized that Article 15’s preservation of military com
missions as common-law war courts preserved the Presi
dent’s commander-in-chief authority to both “establish”
military commissions and to “prescribe [their] proce
dure[s].” Madsen, 343 U. S., at 348; id., at 348–349 (ex
plaining that Congress had “refrain[ed] from legislating”
in the area of military commission procedures, in “con
tras[t] with its traditional readiness to . . . prescrib[e],
with particularity, the jurisdiction and procedure of
United States courts-martial”); cf. Green 834 (“The mili
tary commission exercising jurisdiction under common law
authority is usually appointed by a superior military
commander and is limited in its procedure only by the will
of that commander. Like any other common law court, in
the absence of directive of superior authority to the con
trary, the military commission is free to formulate its own
rules of procedure”).
Given these precedents, the Court’s conclusion that
Article 36(b) requires the President to apply the same
rules and procedures to military commissions as are appli
cable to courts-martial is unsustainable. When Congress
codified Article 15 of the Articles of War in Article 21 of
the UCMJ it was “presumed to be aware of . . . and to
adopt” this Court’s interpretation of that provision as
preserving the common-law status of military commis
sions, inclusive of the President’s unfettered authority to
prescribe their procedures. Lorillard v. Pons, 434 U. S.
575, 580 (1978). The Court’s conclusion that Article 36(b)
repudiates this settled meaning of Article 21 is not based
upon a specific textual reference to military commissions,
but rather on a one-sentence subsection providing that
“[a]ll rules and regulations made under this article shall
be uniform insofar as practicable.” 10 U. S. C. §836(b).
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This is little more than an impermissible repeal by impli
cation. See Branch v. Smith, 538 U. S. 254, 273 (2003).
(“We have repeatedly stated . . . that absent a clearly
expressed congressional intention, repeals by implication
are not favored” (citation and internal quotation marks
omitted)). Moreover, the Court’s conclusion is flatly con
trary to its duty not to set aside Hamdan’s commission
“without the clear conviction that [it is] in conflict with the
. . . laws of Congress constitutionally enacted.” Quirin,
supra, at 25 (emphasis added).
Nothing in the text of Article 36(b) supports the Court’s
sweeping conclusion that it represents an unprecedented
congressional effort to change the nature of military com
missions from common-law war courts to tribunals that
must presumptively function like courts-martial. And
such an interpretation would be strange indeed. The
vision of uniformity that motivated the adoption of the
UCMJ, embodied specifically in Article 36(b), is nothing
more than uniformity across the separate branches of the
armed services. See ch. 169, 64 Stat. 107 (preamble to the
UCMJ explaining that the UCMJ is an act “[t]o unify,
consolidate, revise, and codify the Articles of War, the
Articles for the Government of the Navy, and the discipli
nary laws of the Coast Guard”). There is no indication
that the UCMJ was intended to require uniformity in
procedure between courts-martial and military commis
sions, tribunals that the UCMJ itself recognizes are differ
ent. To the contrary, the UCMJ expressly recognizes that
different tribunals will be constituted in different manners
and employ different procedures. See 10 U. S. C. §866
(providing for three different types of courts-martial—
general, special, and summary—constituted in different
manners and employing different procedures). Thus,
Article 36(b) is best understood as establishing that, so far
as practicable, the rules and regulations governing tribu
nals convened by the Navy must be uniform with the rules
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and regulations governing tribunals convened by the
Army. But, consistent with this Court’s prior interpreta
tions of Article 21 and over a century of historical practice,
it cannot be understood to require the President to con
form the procedures employed by military commissions to
those employed by courts-martial.17
Even if Article 36(b) could be construed to require pro
cedural uniformity among the various tribunals contem
plated by the UCMJ, Hamdan would not be entitled to
relief. Under the Court’s reading, the President is entitled
to prescribe different rules for military commissions than
for courts-martial when he determines that it is not “prac
ticable” to prescribe uniform rules. The Court does not
resolve the level of deference such determinations would
be owed, however, because, in its view, “[t]he President
has not . . . [determined] that it is impracticable to apply
the rules for courts-martial.” Ante, at 60. This is simply
not the case. On the same day that the President issued
Military Commission Order No. 1, the Secretary of De
fense explained that “the president decided to establish
——————
17 It

bears noting that while the Court does not hesitate to cite legis
lative history that supports its view of certain statutory provisions, see
ante, at 14–15, and n. 10, it makes no citation of the legislative history
pertaining to Article 36(b), which contradicts its interpretation of that
provision. Indeed, if it were authoritative, the only legislative history
relating to Article 36(b) would confirm the obvious—Article 36(b)’s
uniformity requirement pertains to uniformity between the three
branches of the Armed Forces, and no more. When that subsection was
introduced as an amendment to Article 36, its author explained that it
would leave the three branches “enough leeway to provide a different
provision where it is absolutely necessary” because “there are some
differences in the services.” Hearings on H. R. 2498 before the Sub
committee No. 1 of the House Committee on Armed Services, 81st
Cong., 1st Sess., 1015 (1949). A further statement explained that
“there might be some slight differences that would pertain as to the
Navy in contrast to the Army, but at least [Article 36(b)] is an expres
sion of the congressional intent that we want it to be as uniform as
possible.” Ibid.
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military commissions because he wanted the option of a
process that is different from those processes which we
already have, namely the federal court system . . . and the
military court system,” Dept. of Defense News Briefing on
Military Commissions (Mar. 21, 2002) (remarks of Donald
Rumsfeld), available at http://www.dod.gov/transcrips/
2002/t03212002_t0321sd.html (as visited June 26, 2006,
and available in Clerk of Court’s case file) (hereinafter
News Briefing), and that “[t]he commissions are intended
to be different . . . because the [P]resident recognized that
there had to be differences to deal with the unusual situa
tion we face and that a different approach was needed.”
Ibid. The President reached this conclusion because
“we’re in the middle of a war, and . . . had to design a
procedure that would allow us to pursue justice for
these individuals while at the same time prosecuting
the war most effectively. And that means setting
rules that would allow us to preserve our intelligence
secrets, develop more information about terrorist ac
tivities that might be planned for the future so that
we can take action to prevent terrorist attacks against
the United States. . . . [T]here was a constant balanc
ing of the requirements of our war policy and the im
portance of providing justice for individuals . . . and
each deviation from the standard kinds of rules that
we have in our criminal courts was motivated by the
desire to strike the balance between individual justice
and the broader war policy.” Ibid. (remarks of Doug
las J. Feith, Under Secretary of Defense for Policy
(emphasis added)).
The Court provides no explanation why the President’s
determination that employing court-martial procedures in
the military commissions established pursuant to Military
Commission Order No. 1 would hamper our war effort is in
any way inadequate to satisfy its newly minted “practica
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bility” requirement. On the contrary, this determination
is precisely the kind for which the “Judiciary has neither
aptitude, facilities nor responsibility and which has long
been held to belong in the domain of political power not
subject to judicial intrusion or inquiry.’ ” Chicago &
Southern Air Lines, Inc. v. Waterman S. S. Corp., 333 U. S.
103, 111 (1948). And, in the context of the present conflict, it
is exactly the kind of determination Congress countenanced
when it authorized the President to use all necessary and
appropriate force against our enemies. Accordingly, the
President’s determination is sufficient to satisfy any practi
cability requirement imposed by Article 36(b).
The plurality further contends that Hamdan’s commis
sion is unlawful because it fails to provide him the right to
be present at his trial, as recognized in 10 U. S. C. A.
§839(c) (Supp. 2006). Ante, at 61. But §839(c) applies to
courts-martial, not military commissions. It provides:
“When the members of a court-martial deliberate or
vote, only the members may be present. All other
proceedings, including any other consultation of the
members of the court with counsel or the military
judge, shall be made a part of the record and shall be
in the presence of the accused, the defense counsel,
the trial counsel, and, in cases in which a military
judge has been detailed to the court, the military
judge.”
In context, “all other proceedings” plainly refers exclusively
to “other proceedings” pertaining to a court-martial.18 This
is confirmed by the provision’s subsequent reference to
“members of the court” and to “cases in which a military
——————
18 In addition to being foreclosed by the text of the provision, the
Court’s suggestion that 10 U. S. C. A. §839(c) (Supp. 2006) applies to
military commissions is untenable because it would require, in military
commission proceedings, that the accused be present when the mem
bers of the commission voted on his guilt or innocence.
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judge has been detailed to the court.” It is also confirmed
by the other provisions of §839, which refer only to courtsmartial. See §§839(a)(1)–(4) (“[A]ny time after the service
of charges which have been referred for trial to a courtmartial composed of a military judge and members, the
military judge may . . . call the court into session without
the presence of the members for the purpose of,” hearing
motions, issuing rulings, holding arraignments, receiving
pleas, and performing various procedural functions). See
also §839(b) (“Proceedings under subsection (a) shall be
conducted in the presence of the accused”). Section 839(c)
simply does not address the procedural requirements of
military commissions.
B
The Court contends that Hamdan’s military commission
is also unlawful because it violates Common Article 3 of the
Geneva Conventions, see ante, at 65–72. Furthermore,
Hamdan contends that his commission is unlawful because
it violates various provisions of the Third Geneva Conven
tion. These contentions are untenable.
1
As an initial matter, and as the Court of Appeals con
cluded, both of Hamdan’s Geneva Convention claims are
foreclosed by Johnson v. Eisentrager, 339 U. S. 763 (1950).
In that case the respondents claimed, inter alia, that their
military commission lacked jurisdiction because it failed to
provide them with certain procedural safeguards that they
argued were required under the Geneva Conventions. Id.,
at 789–790. While this Court rejected the underlying mer
its of the respondents’ Geneva Convention claims, id., at
790, it also held, in the alternative, that the respondents
could “not assert . . . that anything in the Geneva Conven
tion makes them immune from prosecution or punishment
for war crimes,” id., at 789. The Court explained:
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“We are not holding that these prisoners have no
right which the military authorities are bound to re
spect. The United States, by the Geneva Convention
of July 27, 1929, 47 Stat. 2021, concluded with fortysix other countries, including the German Reich, an
agreement upon the treatment to be accorded cap
tives. These prisoners claim to be and are entitled to
its protection. It is, however, the obvious scheme of
the Agreement that responsibility for observance and
enforcement of these rights is upon political and mili
tary authorities. Rights of alien enemies are vindi
cated under it only through protests and intervention
of protecting powers as the rights of our citizens
against foreign governments are vindicated only by
Presidential intervention.” Id., at 789, n. 14.
This alternative holding is no less binding than if it were
the exclusive basis for the Court’s decision. See Massa
chusetts v. United States, 333 U. S. 611, 623 (1948). While
the Court attempts to cast Eisentrager’s unqualified,
alternative holding as footnote dictum, ante, at 63–64, it
does not dispute the correctness of its conclusion, namely,
that the provisions of the 1929 Geneva Convention were
not judicially enforceable because that Convention con
templated that diplomatic measures by political and mili
tary authorities were the exclusive mechanisms for such
enforcement. Nor does the Court suggest that the 1949
Geneva Conventions departed from this framework. See
ante, at 64 (“We may assume that ‘the obvious scheme’ of
the 1949 Conventions is identical in all relevant respects
to that of the 1929 Convention”).
Instead, the Court concludes that petitioner may seek
judicial enforcement of the provisions of the Geneva Con
ventions because “they are . . . part of the law of war. And
compliance with the law of war is the condition upon
which the authority set forth in Article 21 is granted.”
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Ante, at 65 (citation omitted). But Article 21 authorizes
the use of military commissions; it does not purport to
render judicially enforceable aspects of the law of war that
are not so enforceable of their own accord. See Quirin, 317
U. S., at 28 (by enacting Article 21, “Congress has explic
itly provided, so far as it may constitutionally do so, that
military tribunals shall have jurisdiction to try offenders
or offenses against the law of war”). The Court cannot
escape Eisentrager’s holding merely by observing that
Article 21 mentions the law of war; indeed, though Eisen
trager did not specifically consider the Court’s novel inter
pretation of Article 21, Eisentrager involved a challenge to
the legality of a World War II military commission, which,
like all such commissions, found its authorization in Arti
cle 15 of the Articles of War, the predecessor to Article 21
of the UCMJ. Thus, the Court’s interpretation of Article
21 is foreclosed by Eisentrager.
In any event, the Court’s argument is too clever by half.
The judicial nonenforceability of the Geneva Conventions
derives from the fact that those Conventions have exclu
sive enforcement mechanisms, see Eisentrager, supra, at
789, n. 14, and this, too, is part of the law of war. The
Court’s position thus rests on the assumption that Article
21’s reference to the “laws of war” selectively incorporates
only those aspects of the Geneva Conventions that the
Court finds convenient, namely, the substantive require
ments of Common Article 3, and not those aspects of the
Conventions that the Court, for whatever reason, disfavors,
namely the Conventions’ exclusive diplomatic enforcement
scheme. The Court provides no account of why the partial
incorporation of the Geneva Conventions should extend
only so far—and no further—because none is available
beyond its evident preference to adjudicate those matters
that the law of war, through the Geneva Conventions,
consigns exclusively to the political branches.
Even if the Court were correct that Article 21 of the
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UCMJ renders judicially enforceable aspects of the law of
war that are not so enforceable by their own terms, Article
21 simply cannot be interpreted to render judicially en
forceable the particular provision of the law of war at issue
here, namely Common Article 3 of the Geneva Conven
tions. As relevant, Article 21 provides that “[t]he provi
sions of this chapter conferring jurisdiction upon courtsmartial do not deprive military commissions . . . of concur
rent jurisdiction with respect to offenders or offenses that
by statute or by the law of war may be tried by military
commissions.” 10 U. S. C. §821 (emphasis added). Thus,
to the extent Article 21 can be interpreted as authorizing
judicial enforcement of aspects of the law of war that are
not otherwise judicially enforceable, that authorization
only extends to provisions of the law of war that relate to
whether a particular “offender” or a particular “offense” is
triable by military commission. Common Article 3 of the
Geneva Conventions, the sole provision of the Geneva
Conventions relevant to the Court’s holding, relates to
neither. Rather, it relates exclusively to the particulars of
the tribunal itself, namely, whether it is “regularly consti
tuted” and whether it “afford[s] all the judicial guarantees
which are recognized as indispensable by civilized peo
ples.” Third Geneva Convention, Art. 3, ¶1(d), Relative to
the Treatment of Prisoners of War, Aug. 12, 1949, [1955] 6
U. S. T. 3316, 3320, T. I. A. S No. 3364.
2
In addition to being foreclosed by Eisentrager, Hamdan’s
claim under Common Article 3 of the Geneva Conventions
is meritless. Common Article 3 applies to “armed conflict
not of an international character occurring in the territory
of one of the High Contracting Parties.” 6 U. S. T., at
3318. “Pursuant to [his] authority as Commander in Chief
and Chief Executive of the United States,” the President
has “accept[ed] the legal conclusion of the Department of
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Justice . . . that common Article 3 of Geneva does not
apply to . . . al Qaeda . . . detainees, because, among other
reasons, the relevant conflicts are international in scope
and common Article 3 applies only to ‘armed conflict not of
an international character.’ ” App. 35. Under this Court’s
precedents, “the meaning attributed to treaty provisions
by the Government agencies charged with their negotia
tion and enforcement is entitled to great weight.” Sumi
tomo Shoji America, Inc. v. Avagliano, 457 U. S. 176, 184–
185 (1982); United States v. Stuart, 489 U. S. 353, 369
(1989). Our duty to defer to the President’s understanding
of the provision at issue here is only heightened by the fact
that he is acting pursuant to his constitutional authority as
Commander in Chief and by the fact that the subject matter
of Common Article 3 calls for a judgment about the nature
and character of an armed conflict. See generally United
States v. Curtiss-Wright Export Corp., 299 U. S. 304, 320
(1936).
The President’s interpretation of Common Article 3 is
reasonable and should be sustained. The conflict with al
Qaeda is international in character in the sense that it is
occurring in various nations around the globe. Thus, it is
also “occurring in the territory of” more than “one of the
High Contracting Parties.” The Court does not dispute the
President’s judgments respecting the nature of our conflict
with al Qaeda, nor does it suggest that the President’s
interpretation of Common Article 3 is implausible or
foreclosed by the text of the treaty. Indeed, the Court
concedes that Common Article 3 is principally concerned
with “furnish[ing] minimal protection to rebels involved in
. . . a civil war,” ante, at 68, precisely the type of conflict
the President’s interpretation envisions to be subject to
Common Article 3. Instead, the Court, without acknowl
edging its duty to defer to the President, adopts its own,
admittedly plausible, reading of Common Article 3. But
where, as here, an ambiguous treaty provision (“not of an
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international character”) is susceptible of two plausible,
and reasonable, interpretations, our precedents require us
to defer to the Executive’s interpretation.
3
But even if Common Article 3 were judicially enforce
able and applicable to the present conflict, petitioner
would not be entitled to relief. As an initial matter, any
claim petitioner has under Common Article 3 is not ripe.
The only relevant “acts” that “are and shall remain prohib
ited” under Common Article 3 are “the passing of sen
tences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court
affording all the judicial guarantees which are recognized
as indispensable by civilized peoples.” Art. 3, ¶1(d), 6
U. S. T., at 1318, 1320 (emphases added). As its terms
make clear, Common Article 3 is only violated, as relevant
here, by the act of “passing of sentenc[e],” and thus Ham
dan will only have a claim if his military commission
convicts him and imposes a sentence. Accordingly, as
Hamdan’s claim is “contingent [upon] future events that
may not occur as anticipated, or indeed may not occur at
all,” it is not ripe for adjudication. Texas v. United States,
523 U. S. 296, 300 (1998) (internal quotation marks omit
ted).19 Indeed, even if we assume he will be convicted and
sentenced, whether his trial will be conducted in a manner
——————
19 The

Court does not dispute the conclusion that Common Article 3
cannot be violated unless and until Hamdan is convicted and sen
tenced. Instead, it contends that “the Geneva Conventions d[o] not
direct an accused to wait until sentence is imposed to challenge the
legality of the tribunal that is to try him.” Ante, at 62, n. 55. But the
Geneva Contentions do not direct defendants to enforce their rights
through litigation, but through the Conventions’ exclusive diplomatic
enforcement provisions. Moreover, neither the Court’s observation
respecting the Geneva Conventions nor its reference to the equitable
doctrine of abstention bears on the constitutional prohibition on adjudi
cating unripe claims.

Cite as: 548 U. S. ____ (2006)

45

THOMAS, J., dissenting

so as to deprive him of “the judicial guarantees which are
recognized as indispensable by civilized peoples” is en
tirely speculative. And premature adjudication of Ham
dan’s claim is especially inappropriate here because
“reaching the merits of the dispute would force us to de
cide whether an action taken by one of the other two
branches of the Federal Government was unconstitu
tional.” Raines v. Byrd, 521 U. S. 811, 819–820 (1997).
In any event, Hamdan’s military commission complies
with the requirements of Common Article 3. It is plainly
“regularly constituted” because such commissions have
been employed throughout our history to try unlawful
combatants for crimes against the law of war. This Court
has recounted that history as follows:
“ ‘By a practice dating from 1847 and renewed and
firmly established during the Civil War, military
commissions have become adopted as authorized tri
bunals in this country in time of war. . . . Their com
petency has been recognized not only in acts of Con
gress, but in executive proclamations, in rulings of the
courts, and in the opinions of the Attorneys General.’ ”
Madsen, 343 U. S., at 346, n. 8.
Hamdan’s commission has been constituted in accordance
with these historical precedents. As I have previously
explained, the procedures to be employed by that commis
sion, and the Executive’s authority to alter those proce
dures, are consistent with the practice of previous Ameri
can military commissions. See supra, at 30–34 , and n. 15.
The Court concludes Hamdan’s commission fails to
satisfy the requirements of Common Article 3 not because
it differs from the practice of previous military commis
sions but because it “deviate[s] from [the procedures]
governing courts-martial.” Ante, at 71. But there is nei
ther a statutory nor historical requirement that military
commissions conform to the structure and practice of
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courts-martial. A military commission is a different tri
bunal, serving a different function, and thus operates
pursuant to different procedures. The 150-year pedigree
of the military commission is itself sufficient to establish
that such tribunals are “regularly constituted court[s].”
Art. 3, ¶1(d), 6 U. S. T., at 3320.
Similarly, the procedures to be employed by Hamdan’s
commission afford “all the judicial guarantees which are
recognized as indispensable by civilized peoples.” Neither
the Court nor petitioner disputes the Government’s de
scription of those procedures.
“Petitioner is entitled to appointed military legal coun
sel, 32 C.F.R. 9.4(c)(2), and may retain a civilian attor
ney (which he has done), 32 C.F.R. 9.4(c)(2)(iii)(B). Pe
titioner is entitled to the presumption of innocence, 32
C.F.R. 9.5(b), proof beyond a reasonable doubt, 32
C.F.R. 9.5(c), and the right to remain silent, 32 C.F.R.
9.5(f). He may confront witnesses against him, 32
C.F.R. 9.5(i), and may subpoena his own witnesses, if
reasonably available, 32 C.F.R. 9.5(h). Petitioner may
personally be present at every stage of the trial unless
he engages in disruptive conduct or the prosecution
introduces classified or otherwise protected informa
tion for which no adequate substitute is available and
whose admission will not deprive him of a full and fair
trial, 32 C.F.R. 9.5(k); Military Commission Order No.
1 (Dep’t of Defense Aug. 31, 2005) §6(B)(3) and
(D)(5)(b). If petitioner is found guilty, the judgment
will be reviewed by a review panel, the Secretary of
Defense, and the President, if he does not designate
the Secretary as the final decisionmaker. 32 C.F.R.
9.6(h). The final judgment is subject to review in the
Court of Appeals for the District of Columbia Circuit
and ultimately in this Court. See DTA §1005(e)(3),
119 Stat. 2743; 28 U. S. C. 1254(1).” Brief for Re
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spondents 4.
Notwithstanding these provisions, which in my judgment
easily satisfy the nebulous standards of Common Article
3,20 the plurality concludes that Hamdan’s commission is
unlawful because of the possibility that Hamdan will be
barred from proceedings and denied access to evidence
that may be used to convict him. Ante, at 70–72. But,
under the commissions’ rules, the Government may not
impose such bar or denial on Hamdan if it would render
his trial unfair, a question that is clearly within the scope
of the appellate review contemplated by regulation and
statute.
Moreover, while the Executive is surely not required to
offer a particularized defense of these procedures prior to
their application, the procedures themselves make clear
that Hamdan would only be excluded (other than for
disruption) if it were necessary to protect classified (or
classifiable) intelligence, Dept. of Defense, Military Com
mission Order No. 1, §6(B)(3) (Aug. 31, 2005), including
the sources and methods for gathering such intelligence.
The Government has explained that “we want to make
sure that these proceedings, which are going on in the
middle of the war, do not interfere with our war effort and
. . . because of the way we would be able to handle interro
gations and intelligence information, may actually assist
us in promoting our war aims.” News Briefing (remarks of
Douglas J. Feith, Under Secretary of Defense for Policy).
And this Court has concluded, in the very context of a
——————
20 Notably,

a prosecutor before the Quirin military commission has
described these procedures as “a substantial improvement over those in
effect during World War II,” further observing that “[t]hey go a long
way toward assuring that the trials will be full and fair.” National
Institute of Military Justice, Procedures for Trials by Military Commis
sions of Certain Non-United States Citizens in the War Against Terror
ism, p. x (2002) (hereinafter Procedures for Trials) (foreword by Lloyd
N. Cutler).
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threat to reveal our Nation’s intelligence gathering sources
and methods, that “[i]t is ‘obvious and unarguable’ that no
governmental interest is more compelling than the security
of the Nation,” Haig, 453 U. S., at 307 (quoting Aptheker v.
Secretary of State, 378 U. S. 500, 509 (1964)), and that
“[m]easures to protect the secrecy of our Government’s
foreign intelligence operations plainly serve these interests,”
Haig, supra, at 307. See also Snepp v. United States, 444
U. S. 507, 509, n. 3 (1980) (per curiam) (“The Government
has a compelling interest in protecting both the secrecy of
information important to our national security and the
appearance of confidentiality so essential to the effective
operation of our foreign intelligence service”); CurtissWright, 299 U. S., at 320. This interest is surely compelling
here. According to the Government, “[b]ecause al Qaeda
operates as a clandestine force relying on sleeper agents to
mount surprise attacks, one of the most critical fronts in the
current war involves gathering intelligence about future
terrorist attacks and how the terrorist network operates—
identifying where its operatives are, how it plans attacks,
who directs operations, and how they communicate.” Brief
for United States in No. 03–4792, United States v. Mous
saoui (CA4), p. 9. We should not rule out the possibility that
this compelling interest can be protected, while at the same
time affording Hamdan (and others like him) a fair trial.
In these circumstances, “civilized peoples” would take
into account the context of military commission trials
against unlawful combatants in the war on terrorism,
including the need to keep certain information secret in
the interest of preventing future attacks on our Nation
and its foreign installations so long as it did not deprive
the accused of a fair trial. Accordingly, the President’s
understanding of the requirements of Common Article 3 is
entitled to “great weight.” See supra, at 43.
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4
In addition to Common Article 3, which applies to con
flicts “not of an international character,” Hamdan also
claims that he is entitled to the protections of the Third
Geneva Convention, which applies to conflicts between
two or more High Contracting Parties. There is no merit
to Hamdan’s claim.
Article 2 of the Convention provides that “the present
Convention shall apply to all cases of declared war or of
any other armed conflict which may arise between two or
more of the High Contracting Parties.” 6 U. S. T., at 1318.
“Pursuant to [his] authority as Commander in Chief and
Chief Executive of the United States,” the President has
determined that the Convention is inapplicable here,
explaining that “none of the provisions of Geneva apply to
our conflict with al Qaeda in Afghanistan or elsewhere
throughout the world, because, among other reasons, al
Qaeda is not a High Contracting Party.” App. 35. The
President’s findings about the nature of the present con
flict with respect to members of al Qaeda operating in
Afghanistan represents a core exercise of his commanderin-chief authority that this Court is bound to respect. See
Prize Cases, 2 Black, at 670.
*
*
*
For these reasons, I would affirm the judgment of the
Court of Appeals.
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SALIM AHMED HAMDAN, PETITIONER v. DONALD
H. RUMSFELD, SECRETARY OF DEFENSE, ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[June 29, 2006]

JUSTICE ALITO, with whom JUSTICE SCALIA and JUSTICE
THOMAS join in Parts I–III, dissenting.
For the reasons set out in JUSTICE SCALIA’s dissent,
which I join, I would hold that we lack jurisdiction. On
the merits, I join JUSTICE THOMAS’ dissent with the excep
tion of Parts I, II–C–1, and III–B–2, which concern mat
ters that I find unnecessary to reach. I add the following
comments to provide a further explanation of my reasons
for disagreeing with the holding of the Court.
I
The holding of the Court, as I understand it, rests on the
following reasoning. A military commission is lawful only
if it is authorized by 10 U. S. C. §821; this provision per
mits the use of a commission to try “offenders or offenses”
that “by statute or by the law of war may be tried by” such
a commission; because no statute provides that an of
fender such as petitioner or an offense such as the one
with which he is charged may be tried by a military com
mission, he may be tried by military commission only if
the trial is authorized by “the law of war”; the Geneva
Conventions are part of the law of war; and Common
Article 3 of the Conventions prohibits petitioner’s trial
because the commission before which he would be tried is
not “a regularly constituted court,” Third Geneva Conven
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tion, Art. 3, ¶1(d), Relative to the Treatment of Prisoners
of War, Aug. 12, 1949, [1955] 6 U. S. T. 3316, 3320,
T. I. A. S. No. 3364. I disagree with this holding because
petitioner’s commission is “a regularly constituted court.”
Common Article 3 provides as follows:
“In the case of armed conflict not of an international
character occurring in the territory of one of the High
Contracting Parties, each Party to the conflict shall
be bound to apply, as a minimum, the following
provisions:
“(1) . . . [T]he following acts are and shall remain
prohibited . . . :
“(d) [T]he passing of sentences and the carrying out
of executions without previous judgment pronounced
by a regularly constituted court affording all the judi
cial guarantees which are recognized as indispensable
by civilized peoples.” Id., at 3318–3320 (emphasis
added).
Common Article 3 thus imposes three requirements.
Sentences may be imposed only by (1) a “court” (2) that is
“regularly constituted” and (3) that affords “all the judicial
guarantees which are recognized as indispensable by
civilized peoples.” Id., at 3320.
I see no need here to comment extensively on the mean
ing of the first and third requirements. The first require
ment is largely self-explanatory, and, with respect to the
third, I note only that on its face it imposes a uniform
international standard that does not vary from signatory
to signatory.
The second element (“regularly constituted”) is the one
on which the Court relies, and I interpret this element to
require that the court be appointed or established in ac
cordance with the appointing country’s domestic law. I
agree with the Court, see ante, at 69, n. 64, that, as used
in Common Article 3, the term “regularly” is synonymous
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with “properly.” The term “constitute” means “appoint,”
“set up,” or “establish,” Webster’s Third New International
Dictionary 486 (1961), and therefore “regularly consti
tuted” means properly appointed, set up, or established.
Our cases repeatedly use the phrases “regularly consti
tuted” and “properly constituted” in this sense. See, e.g.,
Hamdi v. Rumsfeld, 542 U. S. 507, 538 (2004) (plurality
opinion of O’Connor, J.); Nguyen v. United States, 539 U. S.
69, 83 (2003); Ryder v. United States, 515 U. S. 177, 187
(1995); Williams v. Bruffy, 96 U. S. 176, 185 (1878).
In order to determine whether a court has been properly
appointed, set up, or established, it is necessary to refer to
a body of law that governs such matters. I interpret
Common Article 3 as looking to the domestic law of the
appointing country because I am not aware of any interna
tional law standard regarding the way in which such a
court must be appointed, set up, or established, and be
cause different countries with different government struc
tures handle this matter differently. Accordingly, “a
regularly constituted court” is a court that has been ap
pointed, set up, or established in accordance with the
domestic law of the appointing country.
II
In contrast to this interpretation, the opinions support
ing the judgment today hold that the military commission
before which petitioner would be tried is not “a regularly
constituted court” (a) because “no evident practical need
explains” why its “structure and composition . . . deviate
from conventional court-martial standards,” ante, at 11
(KENNEDY, J., concurring in part); see also ante, at 69–70
(Opinion of the Court); and (b) because, contrary to 10
U. S. C. §836(b), the procedures specified for use in the
proceeding before the military commission impermissibly
differ from those provided under the Uniform Code of
Military Justice (UCMJ) for use by courts-martial, ante, at
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52–62 (Opinion of the Court); ante, at 16–18 (KENNEDY, J.,
concurring in part). I do not believe that either of these
grounds is sound.
A
I see no basis for the Court’s holding that a military
commission cannot be regarded as “a regularly constituted
court” unless it is similar in structure and composition to a
regular military court or unless there is an “evident prac
tical need” for the divergence. There is no reason why a
court that differs in structure or composition from an
ordinary military court must be viewed as having been
improperly constituted. Tribunals that vary significantly
in structure, composition, and procedures may all be
“regularly” or “properly” constituted. Consider, for exam
ple, a municipal court, a state trial court of general juris
diction, an Article I federal trial court, a federal district
court, and an international court, such as the Interna
tional Criminal Tribunal for the Former Yugoslavia.
Although these courts are “differently constituted” and
differ substantially in many other respects, they are all
“regularly constituted.”
If Common Article 3 had been meant to require trial
before a country’s military courts or courts that are simi
lar in structure and composition, the drafters almost
certainly would have used language that expresses that
thought more directly. Other provisions of the Convention
Relative to the Treatment of Prisoners of War refer ex
pressly to the ordinary military courts and expressly
prescribe the “uniformity principle” that JUSTICE
KENNEDY sees in Common Article 3, see ante, at 8–9.
Article 84 provides that “[a] prisoner of war shall be tried
only by a military court, unless the existing laws of the
Detaining Power expressly permit the civil courts to try a
member of the armed forces of the Detaining Power in
respect of the particular offence alleged to have been
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committed by the prisoner of war.” 6 U. S. T., at 3382.
Article 87 states that “[p]risoners of war may not be sen
tenced by the military authorities and courts of the De
taining Power to any penalties except those provided for in
respect of members of the armed forces of the said Power
who have committed the same acts.” Id., at 3384. Simi
larly, Article 66 of the Geneva Convention Relative to the
Treatment of Civilian Persons in Time of War—a provi
sion to which the Court looks for guidance in interpreting
Common Article 3, see ante at 69—expressly provides that
civilians charged with committing crimes in occupied
territory may be handed over by the occupying power “to
its properly constituted, non-political military courts, on
condition that the said courts sit in the occupied country.”
6 U. S. T. 3516, 3558–3560, T. I. A. S. No. 3365. If Com
mon Article 3 had been meant to incorporate a “uniformity
principle,” it presumably would have used language like
that employed in the provisions noted above. For these
reasons, I cannot agree with the Court’s conclusion that
the military commission at issue here is not a “regularly
constituted court” because its structure and composition
differ from those of a court-martial.
Contrary to the suggestion of the Court, see ante, at 69,
the commentary on Article 66 of Fourth Geneva Conven
tion does not undermine this conclusion. As noted, Article
66 permits an occupying power to try civilians in its “prop
erly constituted, non-political military courts,” 6 U. S. T.,
at 3558. The commentary on this provision states:
“The courts are to be ‘regularly constituted’. This
wording definitely excludes all special tribunals. It is
the ordinary military courts of the Occupying Power
which will be competent.” 4 Int’l Comm. of Red Cross,
Commentary: Geneva Convention Relative to the Pro
tection of Civilian Persons in Time of War 340 (1958)
(hereinafter GCIV Commentary).
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The Court states that this commentary “defines ‘ “regu
larly constituted” ’ tribunals to include ‘ordinary military
courts’ and ‘definitely exclud[e] all special tribunals.’ ”
Ante, at 69 (alteration in original). This much is clear
from the commentary itself. Yet the mere statement that
a military court is a regularly constituted tribunal is of no
help in addressing petitioner’s claim that his commission
is not such a tribunal. As for the commentary’s mention of
“special tribunals,” it is doubtful whether we should take
this gloss on Article 66—which forbids an occupying power
from trying civilians in courts set up specially for that
purpose—to tell us much about the very different context
addressed by Common Article 3.
But even if Common Article 3 recognizes this prohibi
tion on “special tribunals,” that prohibition does not cover
petitioner’s tribunal. If “special” means anything in con
tradistinction to “regular,” it would be in the sense of
“special” as “relating to a single thing,” and “regular” as
“uniform in course, practice, or occurrence.” Webster’s
Third New International Dictionary 2186, 1913. Insofar
as respondents propose to conduct the tribunals according
to the procedures of Military Commission Order No. 1 and
orders promulgated thereunder—and nobody has sug
gested respondents intend otherwise—then it seems that
petitioner’s tribunal, like the hundreds of others respon
dents propose to conduct, is very much regular and not at
all special.
B
I also disagree with the Court’s conclusion that peti
tioner’s military commission is “illegal,” ante, at 62, be
cause its procedures allegedly do not comply with 10
U. S. C. §836. Even if §836(b), unlike Common Article 3,
does impose at least a limited uniformity requirement
amongst the tribunals contemplated by the UCMJ, but see
ante, at 35 (THOMAS, J., dissenting), and even if it is as
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sumed for the sake of argument that some of the proce
dures specified in Military Commission Order No. 1
impermissibly deviate from court-martial procedures, it
does not follow that the military commissions created by
that order are not “regularly constituted” or that trying
petitioner before such a commission would be inconsistent
with the law of war. If Congress enacted a statute requir
ing the federal district courts to follow a procedure that is
unconstitutional, the statute would be invalid, but the
district courts would not. Likewise, if some of the proce
dures that may be used in military commission proceed
ings are improper, the appropriate remedy is to proscribe
the use of those particular procedures, not to outlaw the
commissions. I see no justification for striking down the
entire commission structure simply because it is possible
that petitioner’s trial might involve the use of some proce
dure that is improper.
III
Returning to the three elements of Common Article 3—
(1) a court, (2) that is appointed, set up, and established in
compliance with domestic law, and (3) that respects uni
versally recognized fundamental rights—I conclude that
all of these elements are satisfied in this case.
A
First, the commissions qualify as courts.
Second, the commissions were appointed, set up, and
established pursuant to an order of the President, just like
the commission in Ex parte Quirin, 317 U. S. 1 (1942), and
the Court acknowledges that Quirin recognized that the
statutory predecessor of 10 U. S. C. §821 “preserved” the
President’s power “to convene military commissions,” ante,
at 29. Although JUSTICE KENNEDY concludes that “an
acceptable degree of independence from the Executive is
necessary to render a commission ‘regularly constituted’
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by the standards of our Nation’s system of justice,” ante at
9–10, he offers no support for this proposition (which in
any event seems to be more about fairness or integrity
than regularity). The commission in Quirin was certainly
no more independent from the Executive than the com
missions at issue here, and 10 U. S. C. §§821 and 836 do
not speak to this issue.1
Finally, the commission procedures, taken as a whole,
and including the availability of review by a United States
Court of Appeals and by this Court, do not provide a basis
for deeming the commissions to be illegitimate. The Court
questions the following two procedural rules: the rule
allowing the Secretary of Defense to change the governing
rules “ ‘from time to time’ ” (which does not rule out midtrial changes), see ante, at 70, n. 65 (Opinion of the Court);
ante, at 9–10 (KENNEDY, J., concurring in part), and the
rule that permits the admission of any evidence that
would have “ ‘probative value to a reasonable person’ ”
(which departs from our legal system’s usual rules of
evidence), see ante, at 51, 60 (Opinion of the Court); ante,
at 16–18 (KENNEDY, J., concurring in part).2 Neither
of these two rules undermines the legitimacy of the
commissions.
Surely the entire commission structure cannot be
stricken merely because it is possible that the governing
rules might be changed during the course of one or more
——————
1 Section

821 looks to the “law of war,” not separation of powers is
sues. And §836, as JUSTICE KENNEDY notes, concerns procedures, not
structure, see ante, at 10.
2 The plurality, but not JUSTICE KENNEDY, suggests that the commis
sion rules are improper insofar as they allow a defendant to be denied
access to evidence under some circumstances. See, ante, at 70–72. But
here too, if this procedure is used in a particular case and the accused is
convicted, the validity of this procedure can be challenged in the review
proceeding in that case. In that context, both the asserted need for the
procedure and its impact on the accused can be analyzed in concrete
terms.
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proceedings. If a change is made and applied during the
course of an ongoing proceeding and if the accused is
found guilty, the validity of that procedure can be consid
ered in the review proceeding for that case. After all, not
every midtrial change will be prejudicial. A midtrial
change might amend the governing rules in a way that is
inconsequential or actually favorable to the accused.
As for the standard for the admission of evidence at
commission proceedings, the Court does not suggest that
this rule violates the international standard incorporated
into Common Article 3 (“the judicial guarantees which are
recognized as indispensable by civilized peoples,” 6
U. S. T., at 3320). Rules of evidence differ from country to
country, and much of the world does not follow aspects of
our evidence rules, such as the general prohibition against
the admission of hearsay. See, e.g., Blumenthal, Shedding
Some Light on Calls for Hearsay Reform: Civil Law Hear
say Rules in Historical and Modern Perspective, 13 Pace
Int’l L. Rev. 93, 96–101 (2001). If a particular accused
claims to have been unfairly prejudiced by the admission
of particular evidence, that claim can be reviewed in the
review proceeding for that case. It makes no sense to
strike down the entire commission structure based on
speculation that some evidence might be improperly ad
mitted in some future case.
In sum, I believe that Common Article 3 is satisfied here
because the military commissions (1) qualify as courts, (2)
that were appointed and established in accordance with
domestic law, and (3) any procedural improprieties that
might occur in particular cases can be reviewed in those
cases.
B
The commentary on Common Article 3 supports this
interpretation. The commentary on Common Article 3,
¶1(d), in its entirety states:
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“[A]lthough [sentences and executions without a
proper trial] were common practice until quite re
cently, they are nevertheless shocking to the civilized
mind. . . . Sentences and executions without previous
trial are too open to error. ‘Summary justice’ may be
effective on account of the fear it arouses . . . , but it
adds too many further innocent victims to all the
other innocent victims of the conflict. All civilized na
tions surround the administration of justice with safe
guards aimed at eliminating the possibility of judicial
errors. The Convention has rightly proclaimed that it
is essential to do this even in time of war. We must be
very clear about one point: it is only ‘summary’ justice
which it is intended to prohibit. No sort of immunity
is given to anyone under this provision. There is
nothing in it to prevent a person presumed to be
guilty from being arrested and so placed in a position
where he can do no further harm; and it leaves intact
the right of the State to prosecute, sentence and pun
ish according to the law.” GCIV Commentary 39 (em
phasis added).
It seems clear that the commissions at issue here meet
this standard. Whatever else may be said about the sys
tem that was created by Military Commission Order No. 1
and augmented by the Detainee Treatment Act,
§1005(e)(1), 119 Stat. 2742, this system—which features
formal trial procedures, multiple levels of administrative
review, and the opportunity for review by a United States
Court of Appeals and by this Court—does not dispense
“summary justice.”
*
*
*
For these reasons, I respectfully dissent.
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BOUMEDIENE ET AL. v. BUSH, PRESIDENT OF THE
UNITED STATES, ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT
No. 06–1195. Argued December 5, 2007—Decided June 12, 2008*
In the Authorization for Use of Military Force (AUMF), Congress empowered the President “to use all necessary and appropriate force
against those . . . he determines planned, authorized, committed, or
aided the terrorist attacks . . . on September 11, 2001.” In Hamdi v.
Rumsfeld, 542 U. S. 507, 518, 588–589, five Justices recognized that
detaining individuals captured while fighting against the United
States in Afghanistan for the duration of that conflict was a fundamental and accepted incident to war. Thereafter, the Defense Department established Combatant Status Review Tribunals (CSRTs)
to determine whether individuals detained at the U. S. Naval Station
at Guantanamo Bay, Cuba, were “enemy combatants.”
Petitioners are aliens detained at Guantanamo after being captured in Afghanistan or elsewhere abroad and designated enemy
combatants by CSRTs. Denying membership in the al Qaeda terrorist network that carried out the September 11 attacks and the Taliban regime that supported al Qaeda, each petitioner sought a writ of
habeas corpus in the District Court, which ordered the cases dismissed for lack of jurisdiction because Guantanamo is outside sovereign U. S. territory. The D. C. Circuit affirmed, but this Court reversed, holding that 28 U. S. C. §2241 extended statutory habeas
jurisdiction to Guantanamo. See Rasul v. Bush, 542 U. S. 466, 473.
Petitioners’ cases were then consolidated into two proceedings. In
the first, the district judge granted the Government’s motion to dismiss, holding that the detainees had no rights that could be vindi——————
* Together with No. 06–1196, Al Odah, Next Friend of Al Odah, et al.
v. United States et al., also on certiorari to the same court.
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cated in a habeas action. In the second, the judge held that the detainees had due process rights.
While appeals were pending, Congress passed the Detainee Treatment Act of 2005 (DTA), §1005(e) of which amended 28 U. S. C. §2241
to provide that “no court, justice, or judge shall have jurisdiction to
. . . consider . . . an application for . . . habeas corpus filed by or on
behalf of an alien detained . . . at Guantanamo,” and gave the D. C.
Court of Appeals “exclusive” jurisdiction to review CSRT decisions.
In Hamdan v. Rumsfeld, 548 U. S. 557, 576–577, the Court held this
provision inapplicable to cases (like petitioners’) pending when the
DTA was enacted. Congress responded with the Military Commissions Act of 2006 (MCA), §7(a) of which amended §2241(e)(1) to deny
jurisdiction with respect to habeas actions by detained aliens determined to be enemy combatants, while §2241(e)(2) denies jurisdiction
as to “any other action against the United States . . . relating to any
aspect of the detention, transfer, treatment, trial, or conditions of
confinement” of a detained alien determined to be an enemy combatant. MCA §7(b) provides that the 2241(e) amendments “shall take effect on the date of the enactment of this Act, and shall apply to all
cases, without exception, pending on or after [that] date . . . which relate to any aspect of the detention, transfer, treatment, trial, or conditions of detention of an alien detained . . . since September 11,
2001.”
The D. C. Court of Appeals concluded that MCA §7 must be read to
strip from it, and all federal courts, jurisdiction to consider petitioners’ habeas applications; that petitioners are not entitled to habeas or
the protections of the Suspension Clause, U. S. Const., Art. I, §9,
cl. 2, which provides that “[t]he Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it”; and that it was therefore
unnecessary to consider whether the DTA provided an adequate and
effective substitute for habeas.

Held:
1. MCA §7 denies the federal courts jurisdiction to hear habeas actions, like the instant cases, that were pending at the time of its enactment. Section §7(b)’s effective date provision undoubtedly applies
to habeas actions, which, by definition, “relate to . . . detention”
within that section’s meaning. Petitioners argue to no avail that
§7(b) does not apply to a §2241(e)(1) habeas action, but only to “any
other action” under §2241(e)(2), because it largely repeats that section’s language. The phrase “other action” in §2241(e)(2) cannot be
understood without referring back to §2241(e)(1), which explicitly
mentions the “writ of habeas corpus.” Because the two paragraphs’
structure implies that habeas is a type of action “relating to any as-
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pect of . . . detention,” etc., pending habeas actions are in the category
of cases subject to the statute’s jurisdictional bar. This is confirmed
by the MCA’s legislative history. Thus, if MCA §7 is valid, petitioners’ cases must be dismissed. Pp. 5–8.
2. Petitioners have the constitutional privilege of habeas corpus.
They are not barred from seeking the writ or invoking the Suspension Clause’s protections because they have been designated as enemy combatants or because of their presence at Guantanamo. Pp. 8–
41.
(a) A brief account of the writ’s history and origins shows that
protection for the habeas privilege was one of the few safeguards of
liberty specified in a Constitution that, at the outset, had no Bill of
Rights; in the system the Framers conceived, the writ has a centrality that must inform proper interpretation of the Suspension Clause.
That the Framers considered the writ a vital instrument for the protection of individual liberty is evident from the care taken in the Suspension Clause to specify the limited grounds for its suspension: The
writ may be suspended only when public safety requires it in times of
rebellion or invasion. The Clause is designed to protect against cyclical abuses of the writ by the Executive and Legislative Branches. It
protects detainee rights by a means consistent with the Constitution’s essential design, ensuring that, except during periods of formal
suspension, the Judiciary will have a time-tested device, the writ, to
maintain the “delicate balance of governance.” Hamdi, supra, at 536.
Separation-of-powers principles, and the history that influenced their
design, inform the Clause’s reach and purpose. Pp. 8–15.
(b) A diligent search of founding-era precedents and legal commentaries reveals no certain conclusions. None of the cases the parties cite reveal whether a common-law court would have granted, or
refused to hear for lack of jurisdiction, a habeas petition by a prisoner
deemed an enemy combatant, under a standard like the Defense Department’s in these cases, and when held in a territory, like Guantanamo, over which the Government has total military and civil control. The evidence as to the writ’s geographic scope at common law is
informative, but, again, not dispositive. Petitioners argue that the
site of their detention is analogous to two territories outside England
to which the common-law writ ran, the exempt jurisdictions and India, but critical differences between these places and Guantanamo
render these claims unpersuasive. The Government argues that
Guantanamo is more closely analogous to Scotland and Hanover,
where the writ did not run, but it is unclear whether the common-law
courts lacked the power to issue the writ there, or whether they refrained from doing so for prudential reasons. The parties’ arguments
that the very lack of a precedent on point supports their respective
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positions are premised upon the doubtful assumptions that the historical record is complete and that the common law, if properly understood, yields a definite answer to the questions before the Court.
Pp. 15–22.
(c) The Suspension Clause has full effect at Guantanamo. The
Government’s argument that the Clause affords petitioners no rights
because the United States does not claim sovereignty over the naval
station is rejected. Pp. 22–42.
(i) The Court does not question the Government’s position that
Cuba maintains sovereignty, in the legal and technical sense, over
Guantanamo, but it does not accept the Government’s premise that
de jure sovereignty is the touchstone of habeas jurisdiction. Common-law habeas’ history provides scant support for this proposition,
and it is inconsistent with the Court’s precedents and contrary to
fundamental separation-of-powers principles. Pp. 22–25.
(ii) Discussions of the Constitution’s extraterritorial application in cases involving provisions other than the Suspension Clause
undermine the Government’s argument. Fundamental questions regarding the Constitution’s geographic scope first arose when the Nation acquired Hawaii and the noncontiguous Territories ceded by
Spain after the Spanish-American War, and Congress discontinued
its prior practice of extending constitutional rights to territories by
statute. In the so-called Insular Cases, the Court held that the Constitution had independent force in the territories that was not contingent upon acts of legislative grace. See, e.g., Dorr v. United States,
195 U. S. 138. Yet because of the difficulties and disruption inherent
in transforming the former Spanish colonies’ civil-law system into an
Anglo-American system, the Court adopted the doctrine of territorial
incorporation, under which the Constitution applies in full in incorporated Territories surely destined for statehood but only in part in
unincorporated Territories. See, e.g., id., at 143. Practical considerations likewise influenced the Court’s analysis in Reid v. Covert, 354
U. S. 1, where, in applying the jury provisions of the Fifth and Sixth
Amendments to American civilians being tried by the U. S. military
abroad, both the plurality and the concurrences noted the relevance
of practical considerations, related not to the petitioners’ citizenship,
but to the place of their confinement and trial. Finally, in holding
that habeas jurisdiction did not extend to enemy aliens, convicted of
violating the laws of war, who were detained in a German prison during the Allied Powers’ post-World War II occupation, the Court, in
Johnson v. Eisentrager, 339 U. S. 763, stressed the practical difficulties of ordering the production of the prisoners, id., at 779. The Government’s reading of Eisentrager as adopting a formalistic test for determining the Suspension Clause’s reach is rejected because: (1) the
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discussion of practical considerations in that case was integral to a
part of the Court’s opinion that came before it announced its holding,
see id., at 781; (2) it mentioned the concept of territorial sovereignty
only twice in its opinion, in contrast to its significant discussion of
practical barriers to the running of the writ; and (3) if the Government’s reading were correct, the opinion would have marked not only
a change in, but a complete repudiation of, the Insular Cases’ (and
later Reid’s) functional approach. A constricted reading of Eisentrager overlooks what the Court sees as a common thread uniting all
these cases: The idea that extraterritoriality questions turn on objective factors and practical concerns, not formalism. Pp. 25–34.
(iii) The Government’s sovereignty-based test raises troubling
separation-of-powers concerns, which are illustrated by Guantanamo’s political history. Although the United States has maintained complete and uninterrupted control of Guantanamo for over
100 years, the Government’s view is that the Constitution has no effect there, at least as to noncitizens, because the United States disclaimed formal sovereignty in its 1903 lease with Cuba. The Nation’s
basic charter cannot be contracted away like this. The Constitution
grants Congress and the President the power to acquire, dispose of,
and govern territory, not the power to decide when and where its
terms apply. To hold that the political branches may switch the Constitution on or off at will would lead to a regime in which they, not
this Court, say “what the law is.” Marbury v. Madison, 1 Cranch
137, 177. These concerns have particular bearing upon the Suspension Clause question here, for the habeas writ is itself an indispensable mechanism for monitoring the separation of powers. Pp. 34–36.
(iv) Based on Eisentrager, supra, at 777, and the Court’s reasoning in its other extraterritoriality opinions, at least three factors
are relevant in determining the Suspension Clause’s reach: (1) the
detainees’ citizenship and status and the adequacy of the process
through which that status was determined; (2) the nature of the sites
where apprehension and then detention took place; and (3) the practical obstacles inherent in resolving the prisoner’s entitlement to the
writ. Application of this framework reveals, first, that petitioners’
status is in dispute: They are not American citizens, but deny they
are enemy combatants; and although they have been afforded some
process in CSRT proceedings, there has been no Eisentrager–style
trial by military commission for violations of the laws of war. Second,
while the sites of petitioners’ apprehension and detention weigh
against finding they have Suspension Clause rights, there are critical
differences between Eisentrager’s German prison, circa 1950, and the
Guantanamo Naval Station in 2008, given the Government’s absolute
and indefinite control over the naval station. Third, although the
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Court is sensitive to the financial and administrative costs of holding
the Suspension Clause applicable in a case of military detention
abroad, these factors are not dispositive because the Government
presents no credible arguments that the military mission at Guantanamo would be compromised if habeas courts had jurisdiction. The
situation in Eisentrager was far different, given the historical context
and nature of the military’s mission in post-War Germany. Pp. 36–
41.
(d) Petitioners are therefore entitled to the habeas privilege, and
if that privilege is to be denied them, Congress must act in accordance with the Suspension Clause’s requirements. Cf. Rasul, 542
U. S., at 564. Pp. 41–42.
3. Because the DTA’s procedures for reviewing detainees’ status
are not an adequate and effective substitute for the habeas writ,
MCA §7 operates as an unconstitutional suspension of the writ. Pp.
42–64.
(a) Given its holding that the writ does not run to petitioners, the
D. C. Circuit found it unnecessary to consider whether there was an
adequate substitute for habeas. This Court usually remands for consideration of questions not decided below, but departure from this
rule is appropriate in “exceptional” circumstances, see, e.g., Cooper
Industries, Inc. v. Aviall Services, Inc., 543 U. S. 157, 169, here, the
grave separation-of-powers issues raised by these cases and the fact
that petitioners have been denied meaningful access to a judicial forum for years. Pp. 42–44.
(b) Historically, Congress has taken care to avoid suspensions of
the writ. For example, the statutes at issue in the Court’s two leading cases addressing habeas substitutes, Swain v. Pressley, 430 U. S.
372, and United States v. Hayman, 342 U. S. 205, were attempts to
streamline habeas relief, not to cut it back. Those cases provide little
guidance here because, inter alia, the statutes in question gave the
courts broad remedial powers to secure the historic office of the writ,
and included saving clauses to preserve habeas review as an avenue
of last resort. In contrast, Congress intended the DTA and the MCA
to circumscribe habeas review, as is evident from the unequivocal nature of MCA §7’s jurisdiction-stripping language, from the DTA’s text
limiting the Court of Appeals’ jurisdiction to assessing whether the
CSRT complied with the “standards and procedures specified by the
Secretary of Defense,” DTA §1005(e)(2)(C), and from the absence of a
saving clause in either Act. That Congress intended to create a more
limited procedure is also confirmed by the legislative history and by a
comparison of the DTA and the habeas statute that would govern in
MCA §7’s absence, 28 U. S. C. §2241. In §2241, Congress authorized
“any justice” or “circuit judge” to issue the writ, thereby accommodat-
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ing the necessity for factfinding that will arise in some cases by allowing the appellate judge or Justice to transfer the case to a district
court. See §2241(b). However, by granting the D. C. Circuit “exclusive” jurisdiction over petitioners’ cases, see DTA §1005(e)(2)(A),
Congress has foreclosed that option in these cases. Pp. 44–49.
(c) This Court does not endeavor to offer a comprehensive summary of the requisites for an adequate habeas substitute. It is uncontroversial, however, that the habeas privilege entitles the prisoner
to a meaningful opportunity to demonstrate that he is being held pursuant to “the erroneous application or interpretation” of relevant law,
INS v. St. Cyr, 533 U. S. 289, 302, and the habeas court must have
the power to order the conditional release of an individual unlawfully
detained. But more may be required depending on the circumstances. Petitioners identify what they see as myriad deficiencies in
the CSRTs, the most relevant being the constraints upon the detainee’s ability to rebut the factual basis for the Government’s assertion that he is an enemy combatant. At the CSRT stage the detainee
has limited means to find or present evidence to challenge the Government’s case, does not have the assistance of counsel, and may not
be aware of the most critical allegations that the Government relied
upon to order his detention. His opportunity to confront witnesses is
likely to be more theoretical than real, given that there are no limits
on the admission of hearsay. The Court therefore agrees with petitioners that there is considerable risk of error in the tribunal’s findings of fact. And given that the consequence of error may be detention for the duration of hostilities that may last a generation or more,
the risk is too significant to ignore. Accordingly, for the habeas writ,
or its substitute, to function as an effective and meaningful remedy in
this context, the court conducting the collateral proceeding must have
some ability to correct any errors, to assess the sufficiency of the
Government’s evidence, and to admit and consider relevant exculpatory evidence that was not introduced during the earlier proceeding.
In re Yamashita, 327 U. S. 1, 5, 8, and Ex parte Quirin, 317 U. S. 1,
23–25, distinguished. Pp. 49–57.
(d) Petitioners have met their burden of establishing that the
DTA review process is, on its face, an inadequate substitute for habeas. Among the constitutional infirmities from which the DTA potentially suffers are the absence of provisions allowing petitioners to
challenge the President’s authority under the AUMF to detain them
indefinitely, to contest the CSRT’s findings of fact, to supplement the
record on review with exculpatory evidence discovered after the
CSRT proceedings, and to request release. The statute cannot be
read to contain each of these constitutionally required procedures.
MCA §7 thus effects an unconstitutional suspension of the writ.
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There is no jurisdictional bar to the District Court’s entertaining petitioners’ claims. Pp. 57–64.
4. Nor are there prudential barriers to habeas review. Pp. 64–70.
(a) Petitioners need not seek review of their CSRT determinations in the D. C. Circuit before proceeding with their habeas actions
in the District Court. If these cases involved detainees held for only a
short time while awaiting their CSRT determinations, or were it
probable that the Court of Appeals could complete a prompt review of
their applications, the case for requiring temporary abstention or exhaustion of alternative remedies would be much stronger. But these
qualifications no longer pertain here. In some instances six years
have elapsed without the judicial oversight that habeas corpus or an
adequate substitute demands. To require these detainees to pursue
the limited structure of DTA review before proceeding with habeas
actions would be to require additional months, if not years, of delay.
This holding should not be read to imply that a habeas court should
intervene the moment an enemy combatant steps foot in a territory
where the writ runs. Except in cases of undue delay, such as the present, federal courts should refrain from entertaining an enemy combatant’s habeas petition at least until after the CSRT has had a
chance to review his status. Pp. 64–67.
(b) In effectuating today’s holding, certain accommodations—
including channeling future cases to a single district court and requiring that court to use its discretion to accommodate to the greatest
extent possible the Government’s legitimate interest in protecting
sources and intelligence gathering methods—should be made to reduce the burden habeas proceedings will place on the military, without impermissibly diluting the writ’s protections. Pp. 67–68.
5. In considering both the procedural and substantive standards
used to impose detention to prevent acts of terrorism, the courts must
accord proper deference to the political branches. However, security
subsists, too, in fidelity to freedom’s first principles, chief among
them being freedom from arbitrary and unlawful restraint and the
personal liberty that is secured by adherence to the separation of
powers. Pp. 68–70.

476 F. 3d 981, reversed and remanded.
KENNEDY, J., delivered the opinion of the Court, in which STEVENS,
SOUTER, GINSBURG, and BREYER, JJ., joined. SOUTER, J., filed a concurring opinion, in which GINSBURG and BREYER, JJ., joined. ROBERTS,
C. J., filed a dissenting opinion, in which SCALIA, THOMAS, and ALITO,
JJ., joined. SCALIA, J., filed a dissenting opinion, in which ROBERTS,
C. J., and THOMAS and ALITO, JJ., joined.
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JUSTICE KENNEDY delivered the opinion of the Court.
Petitioners are aliens designated as enemy combatants
and detained at the United States Naval Station at Guan
tanamo Bay, Cuba. There are others detained there, also
aliens, who are not parties to this suit.
Petitioners present a question not resolved by our ear
lier cases relating to the detention of aliens at Guan
tanamo: whether they have the constitutional privilege of
habeas corpus, a privilege not to be withdrawn except in
conformance with the Suspension Clause, Art. I, §9, cl. 2.
We hold these petitioners do have the habeas corpus
privilege. Congress has enacted a statute, the Detainee
Treatment Act of 2005 (DTA), 119 Stat. 2739, that pro
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vides certain procedures for review of the detainees’
status. We hold that those procedures are not an ade
quate and effective substitute for habeas corpus. There
fore §7 of the Military Commissions Act of 2006 (MCA), 28
U. S. C. A. §2241(e) (Supp. 2007), operates as an unconsti
tutional suspension of the writ. We do not address
whether the President has authority to detain these peti
tioners nor do we hold that the writ must issue. These
and other questions regarding the legality of the detention
are to be resolved in the first instance by the District
Court.
I
Under the Authorization for Use of Military Force
(AUMF), §2(a), 115 Stat. 224, note following 50 U. S. C.
§1541 (2000 ed., Supp. V), the President is authorized “to
use all necessary and appropriate force against those
nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, or harbored such organi
zations or persons, in order to prevent any future acts of
international terrorism against the United States by such
nations, organizations or persons.”
In Hamdi v. Rumsfeld, 542 U. S. 507 (2004), five Mem
bers of the Court recognized that detention of individuals
who fought against the United States in Afghanistan “for
the duration of the particular conflict in which they were
captured, is so fundamental and accepted an incident to
war as to be an exercise of the ‘necessary and appropriate
force’ Congress has authorized the President to use.” Id.,
at 518 (plurality opinion of O’Connor, J.), id., at 588–589
(THOMAS, J., dissenting). After Hamdi, the Deputy Secre
tary of Defense established Combatant Status Review
Tribunals (CSRTs) to determine whether individuals
detained at Guantanamo were “enemy combatants,” as the
Department defines that term. See App. to Pet. for Cert.
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in No. 06–1195, p. 81a. A later memorandum established
procedures to implement the CSRTs. See App. to Pet. for
Cert. in No. 06–1196, p. 147. The Government maintains
these procedures were designed to comply with the due
process requirements identified by the plurality in Hamdi.
See Brief for Respondents 10.
Interpreting the AUMF, the Department of Defense
ordered the detention of these petitioners, and they were
transferred to Guantanamo. Some of these individuals
were apprehended on the battlefield in Afghanistan, oth
ers in places as far away from there as Bosnia and Gam
bia. All are foreign nationals, but none is a citizen of a
nation now at war with the United States. Each denies he
is a member of the al Qaeda terrorist network that carried
out the September 11 attacks or of the Taliban regime
that provided sanctuary for al Qaeda. Each petitioner
appeared before a separate CSRT; was determined to be
an enemy combatant; and has sought a writ of habeas
corpus in the United States District Court for the District
of Columbia.
The first actions commenced in February 2002. The
District Court ordered the cases dismissed for lack of
jurisdiction because the naval station is outside the sover
eign territory of the United States. See Rasul v. Bush, 215
F. Supp. 2d 55 (2002). The Court of Appeals for the Dis
trict of Columbia Circuit affirmed. See Al Odah v. United
States, 321 F. 3d 1134, 1145 (2003). We granted certiorari
and reversed, holding that 28 U. S. C. §2241 extended
statutory habeas corpus jurisdiction to Guantanamo. See
Rasul v. Bush, 542 U. S. 466, 473 (2004). The constitu
tional issue presented in the instant cases was not reached
in Rasul. Id., at 476.
After Rasul, petitioners’ cases were consolidated and
entertained in two separate proceedings. In the first set of
cases, Judge Richard J. Leon granted the Government’s
motion to dismiss, holding that the detainees had no
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rights that could be vindicated in a habeas corpus action.
In the second set of cases Judge Joyce Hens Green reached
the opposite conclusion, holding the detainees had rights
under the Due Process Clause of the Fifth Amendment.
See Khalid v. Bush, 355 F. Supp. 2d 311, 314 (DC 2005);
In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443,
464 (DC 2005).
While appeals were pending from the District Court
decisions, Congress passed the DTA. Subsection (e) of
§1005 of the DTA amended 28 U. S. C. §2241 to provide
that “no court, justice, or judge shall have jurisdiction to
hear or consider . . . an application for a writ of habeas
corpus filed by or on behalf of an alien detained by the
Department of Defense at Guantanamo Bay, Cuba.” 119
Stat. 2742. Section 1005 further provides that the Court
of Appeals for the District of Columbia Circuit shall have
“exclusive” jurisdiction to review decisions of the CSRTs.
Ibid.
In Hamdan v. Rumsfeld, 548 U. S. 557, 576–577 (2006),
the Court held this provision did not apply to cases (like
petitioners’) pending when the DTA was enacted. Con
gress responded by passing the MCA, 10 U. S. C. A. §948a
et seq. (Supp. 2007), which again amended §2241. The
text of the statutory amendment is discussed below. See
Part II, infra. (Four Members of the Hamdan majority
noted that “[n]othing prevent[ed] the President from
returning to Congress to seek the authority he believes
necessary.” 548 U. S., at 636 (BREYER, J., concurring).
The authority to which the concurring opinion referred
was the authority to “create military commissions of the
kind at issue” in the case. Ibid. Nothing in that opinion
can be construed as an invitation for Congress to suspend
the writ.)
Petitioners’ cases were consolidated on appeal, and the
parties filed supplemental briefs in light of our decision in
Hamdan. The Court of Appeals’ ruling, 476 F. 3d 981
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(CADC 2007), is the subject of our present review and
today’s decision.
The Court of Appeals concluded that MCA §7 must be
read to strip from it, and all federal courts, jurisdiction to
consider petitioners’ habeas corpus applications, id., at
987; that petitioners are not entitled to the privilege of the
writ or the protections of the Suspension Clause, id., at
990–991; and, as a result, that it was unnecessary to
consider whether Congress provided an adequate and
effective substitute for habeas corpus in the DTA.
We granted certiorari. 551 U. S. ___ (2007).
II
As a threshold matter, we must decide whether MCA §7
denies the federal courts jurisdiction to hear habeas cor
pus actions pending at the time of its enactment. We hold
the statute does deny that jurisdiction, so that, if the
statute is valid, petitioners’ cases must be dismissed.
As amended by the terms of the MCA, 28 U. S. C. A.
§2241(e) (Supp. 2007) now provides:
“(1) No court, justice, or judge shall have jurisdic
tion to hear or consider an application for a writ of
habeas corpus filed by or on behalf of an alien de
tained by the United States who has been deter
mined by the United States to have been properly de
tained as an enemy combatant or is awaiting such
determination.
“(2) Except as provided in [§§1005(e)(2) and (e)(3)
of the DTA] no court, justice, or judge shall have ju
risdiction to hear or consider any other action
against the United States or its agents relating to
any aspect of the detention, transfer, treatment,
trial, or conditions of confinement of an alien who is
or was detained by the United States and has been
determined by the United States to have been prop
erly detained as an enemy combatant or is awaiting
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such determination.”
Section 7(b) of the MCA provides the effective date for
the amendment of §2241(e). It states:
“The amendment made by [MCA §7(a)] shall take ef
fect on the date of the enactment of this Act, and shall
apply to all cases, without exception, pending on or af
ter the date of the enactment of this Act which relate
to any aspect of the detention, transfer, treatment,
trial, or conditions of detention of an alien detained by
the United States since September 11, 2001.” 120
Stat. 2636.
There is little doubt that the effective date provision
applies to habeas corpus actions. Those actions, by defini
tion, are cases “which relate to . . . detention.” See Black’s
Law Dictionary 728 (8th ed. 2004) (defining habeas corpus
as “[a] writ employed to bring a person before a court,
most frequently to ensure that the party’s imprisonment
or detention is not illegal”). Petitioners argue, neverthe
less, that MCA §7(b) is not a sufficiently clear statement of
congressional intent to strip the federal courts of jurisdic
tion in pending cases. See Ex parte Yerger, 8 Wall. 85,
102–103 (1869). We disagree.
Their argument is as follows: Section 2241(e)(1) refers to
“a writ of habeas corpus.”
The next paragraph,
§2241(e)(2), refers to “any other action . . . relating to any
aspect of the detention, transfer, treatment, trial, or condi
tions of confinement of an alien who . . . [has] been prop
erly detained as an enemy combatant or is awaiting such
determination.” There are two separate paragraphs, the
argument continues, so there must be two distinct classes
of cases. And the effective date subsection, MCA §7(b), it
is said, refers only to the second class of cases, for it
largely repeats the language of §2241(e)(2) by referring to
“cases . . . which relate to any aspect of the detention,
transfer, treatment, trial, or conditions of detention of an
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alien detained by the United States.”
Petitioners’ textual argument would have more force
were it not for the phrase “other action” in §2241(e)(2).
The phrase cannot be understood without referring back
to the paragraph that precedes it, §2241(e)(1), which
explicitly mentions the term “writ of habeas corpus.” The
structure of the two paragraphs implies that habeas ac
tions are a type of action “relating to any aspect of the
detention, transfer, treatment, trial, or conditions of con
finement of an alien who is or was detained . . . as an
enemy combatant.” Pending habeas actions, then, are in
the category of cases subject to the statute’s jurisdictional
bar.
We acknowledge, moreover, the litigation history that
prompted Congress to enact the MCA. In Hamdan the
Court found it unnecessary to address the petitioner’s
Suspension Clause arguments but noted the relevance of
the clear statement rule in deciding whether Congress
intended to reach pending habeas corpus cases. See 548
U. S., at 575 (Congress should “not be presumed to have
effected such denial [of habeas relief] absent an unmis
takably clear statement to the contrary”). This interpre
tive rule facilitates a dialogue between Congress and the
Court. Cf. Hilton v. South Carolina Public Railways
Comm’n, 502 U. S. 197, 206 (1991); H. Hart & A. Sacks,
The Legal Process: Basic Problems in the Making and
Application of Law 1209–1210 (W. Eskridge & P. Frickey
eds. 1994). If the Court invokes a clear statement rule to
advise that certain statutory interpretations are favored
in order to avoid constitutional difficulties, Congress can
make an informed legislative choice either to amend the
statute or to retain its existing text. If Congress amends,
its intent must be respected even if a difficult constitu
tional question is presented. The usual presumption is
that Members of Congress, in accord with their oath of
office, considered the constitutional issue and determined
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the amended statute to be a lawful one; and the Judiciary,
in light of that determination, proceeds to its own inde
pendent judgment on the constitutional question when
required to do so in a proper case.
If this ongoing dialogue between and among the
branches of Government is to be respected, we cannot
ignore that the MCA was a direct response to Hamdan’s
holding that the DTA’s jurisdiction-stripping provision
had no application to pending cases. The Court of Appeals
was correct to take note of the legislative history when
construing the statute, see 476 F. 3d, at 986, n. 2 (citing
relevant floor statements); and we agree with its conclu
sion that the MCA deprives the federal courts of jurisdic
tion to entertain the habeas corpus actions now before us.
III
In deciding the constitutional questions now presented
we must determine whether petitioners are barred from
seeking the writ or invoking the protections of the Suspen
sion Clause either because of their status, i.e., petitioners’
designation by the Executive Branch as enemy combat
ants, or their physical location, i.e., their presence at
Guantanamo Bay. The Government contends that non
citizens designated as enemy combatants and detained in
territory located outside our Nation’s borders have no
constitutional rights and no privilege of habeas corpus.
Petitioners contend they do have cognizable constitutional
rights and that Congress, in seeking to eliminate recourse
to habeas corpus as a means to assert those rights, acted
in violation of the Suspension Clause.
We begin with a brief account of the history and origins
of the writ. Our account proceeds from two propositions.
First, protection for the privilege of habeas corpus was one
of the few safeguards of liberty specified in a Constitution
that, at the outset, had no Bill of Rights. In the system
conceived by the Framers the writ had a centrality that
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must inform proper interpretation of the Suspension
Clause. Second, to the extent there were settled prece
dents or legal commentaries in 1789 regarding the extra
territorial scope of the writ or its application to enemy
aliens, those authorities can be instructive for the present
cases.
A
The Framers viewed freedom from unlawful restraint as
a fundamental precept of liberty, and they understood the
writ of habeas corpus as a vital instrument to secure that
freedom. Experience taught, however, that the commonlaw writ all too often had been insufficient to guard
against the abuse of monarchial power. That history
counseled the necessity for specific language in the Consti
tution to secure the writ and ensure its place in our legal
system.
Magna Carta decreed that no man would be imprisoned
contrary to the law of the land. Art. 39, in Sources of Our
Liberties 17 (R. Perry & J. Cooper eds. 1959) (“No free
man shall be taken or imprisoned or dispossessed, or
outlawed, or banished, or in any way destroyed, nor will
we go upon him, nor send upon him, except by the legal
judgment of his peers or by the law of the land”). Impor
tant as the principle was, the Barons at Runnymede pre
scribed no specific legal process to enforce it. Holdsworth
tells us, however, that gradually the writ of habeas corpus
became the means by which the promise of Magna Carta
was fulfilled. 9 W. Holdsworth, A History of English Law
112 (1926) (hereinafter Holdsworth).
The development was painstaking, even by the centu
ries-long measures of English constitutional history. The
writ was known and used in some form at least as early as
the reign of Edward I. Id., at 108–125. Yet at the outset
it was used to protect not the rights of citizens but those of
the King and his courts. The early courts were considered
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agents of the Crown, designed to assist the King in the
exercise of his power. See J. Baker, An Introduction to
English Legal History 38–39 (4th ed. 2002). Thus the
writ, while it would become part of the foundation of
liberty for the King’s subjects, was in its earliest use a
mechanism for securing compliance with the King’s
laws. See Halliday & White, The Suspension Clause:
English Text, Imperial Contexts, and American Impli
cations, 94 Va. L. Rev. (forthcoming 2008) (hereinafter
Halliday & White) (manuscript, at 11, online at
http://papers.ssrn.com/sol3 /papers.cfm?abstract_id=100
8252 (all Internet materials as visited June 9, 2008, and
available in Clerk of Court’s case file) (noting that “concep
tually the writ arose from a theory of power rather than a
theory of liberty”)). Over time it became clear that by
issuing the writ of habeas corpus common-law courts
sought to enforce the King’s prerogative to inquire into the
authority of a jailer to hold a prisoner. See M. Hale, Pre
rogatives of the King 229 (D. Yale ed. 1976); 2 J. Story,
Commentaries on the Constitution of the United States
§1341, p. 237 (3d ed. 1858) (noting that the writ ran “into
all parts of the king’s dominions; for it is said, that the
king is entitled, at all times, to have an account, why the
liberty of any of his subjects is restrained”).
Even so, from an early date it was understood that the
King, too, was subject to the law. As the writers said of
Magna Carta, “it means this, that the king is and shall be
below the law.” 1 F. Pollock & F. Maitland, History of
English Law 173 (2d ed. 1909); see also 2 Bracton On the
Laws and Customs of England 33 (S. Thorne transl. 1968)
(“The king must not be under man but under God and
under the law, because law makes the king”). And, by the
1600’s, the writ was deemed less an instrument of the
King’s power and more a restraint upon it. See Collings,
Habeas Corpus for Convicts—Constitutional Right or
Legislative Grace, 40 Calif. L. Rev. 335, 336 (1952) (noting
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that by this point the writ was “the appropriate process for
checking illegal imprisonment by public officials”).
Still, the writ proved to be an imperfect check. Even
when the importance of the writ was well understood in
England, habeas relief often was denied by the courts or
suspended by Parliament. Denial or suspension occurred
in times of political unrest, to the anguish of the impris
oned and the outrage of those in sympathy with them.
A notable example from this period was Darnel’s Case, 3
How. St. Tr. 1 (K. B. 1627). The events giving rise to the
case began when, in a display of the Stuart penchant for
authoritarian excess, Charles I demanded that Darnel and
at least four others lend him money. Upon their refusal,
they were imprisoned. The prisoners sought a writ of
habeas corpus; and the King filed a return in the form of a
warrant signed by the Attorney General. Ibid. The court
held this was a sufficient answer and justified the sub
jects’ continued imprisonment. Id., at 59.
There was an immediate outcry of protest. The House of
Commons promptly passed the Petition of Right, 3 Car. 1,
ch. 1 (1627), 5 Statutes of the Realm 23, 24 (reprint 1963),
which condemned executive “imprison[ment] without any
cause” shown, and declared that “no freeman in any such
manner as is before mencioned [shall] be imprisoned or
deteined.” Yet a full legislative response was long de
layed. The King soon began to abuse his authority again,
and Parliament was dissolved. See W. Hall & R. Albion, A
History of England and the British Empire 328 (3d ed.
1953) (hereinafter Hall & Albion). When Parliament
reconvened in 1640, it sought to secure access to the writ
by statute. The Act of 1640, 16 Car. 1, ch. 10, 5 Statutes of
the Realm, at 110, expressly authorized use of the writ to
test the legality of commitment by command or warrant of
the King or the Privy Council. Civil strife and the Inter
regnum soon followed, and not until 1679 did Parliament
try once more to secure the writ, this time through the
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Habeas Corpus Act of 1679, 31 Car. 2, ch. 2, id., at 935.
The Act, which later would be described by Blackstone as
the “stable bulwark of our liberties,” 1 W. Blackstone,
Commentaries *137 (hereinafter Blackstone), established
procedures for issuing the writ; and it was the model upon
which the habeas statutes of the 13 American Colonies
were based, see Collings, supra, at 338–339.
This history was known to the Framers. It no doubt
confirmed their view that pendular swings to and away
from individual liberty were endemic to undivided, uncon
trolled power. The Framers’ inherent distrust of govern
mental power was the driving force behind the constitu
tional plan that allocated powers among three
independent branches. This design serves not only to
make Government accountable but also to secure individ
ual liberty. See Loving v. United States, 517 U. S. 748,
756 (1996) (noting that “[e]ven before the birth of this
country, separation of powers was known to be a defense
against tyranny”); cf. Youngstown Sheet & Tube Co. v.
Sawyer, 343 U. S. 579, 635 (1952) (Jackson, J., concurring)
(“[T]he Constitution diffuses power the better to secure
liberty”); Clinton v. City of New York, 524 U. S. 417, 450
(1998) (KENNEDY, J., concurring) (“Liberty is always at
stake when one or more of the branches seek to transgress
the separation of powers”). Because the Constitution’s
separation-of-powers structure, like the substantive guar
antees of the Fifth and Fourteenth Amendments, see Yick
Wo v. Hopkins, 118 U. S. 356, 374 (1886), protects persons
as well as citizens, foreign nationals who have the privi
lege of litigating in our courts can seek to enforce separa
tion-of-powers principles, see, e.g., INS v. Chadha, 462
U. S. 919, 958–959 (1983).
That the Framers considered the writ a vital instrument
for the protection of individual liberty is evident from the
care taken to specify the limited grounds for its suspen
sion: “The Privilege of the Writ of Habeas Corpus shall not
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be suspended, unless when in Cases of Rebellion or Inva
sion the public Safety may require it.” Art. I, §9, cl. 2; see
Amar, Of Sovereignty and Federalism, 96 Yale L. J. 1425,
1509, n. 329 (1987) (“[T]he non-suspension clause is the
original Constitution’s most explicit reference to reme
dies”). The word “privilege” was used, perhaps, to avoid
mentioning some rights to the exclusion of others. (In
deed, the only mention of the term “right” in the Constitu
tion, as ratified, is in its clause giving Congress the power
to protect the rights of authors and inventors. See Art. I,
§8, cl. 8.)
Surviving accounts of the ratification debates provide
additional evidence that the Framers deemed the writ to
be an essential mechanism in the separation-of-powers
scheme. In a critical exchange with Patrick Henry at the
Virginia ratifying convention Edmund Randolph referred
to the Suspension Clause as an “exception” to the “power
given to Congress to regulate courts.” See 3 Debates in
the Several State Conventions on the Adoption of the
Federal Constitution 460–464 (J. Elliot 2d ed. 1876) (here
inafter Elliot’s Debates). A resolution passed by the New
York ratifying convention made clear its understanding
that the Clause not only protects against arbitrary sus
pensions of the writ but also guarantees an affirmative
right to judicial inquiry into the causes of detention. See
Resolution of the New York Ratifying Convention (July 26,
1788), in 1 Elliot’s Debates 328 (noting the convention’s
understanding “[t]hat every person restrained of his lib
erty is entitled to an inquiry into the lawfulness of such
restraint, and to a removal thereof if unlawful; and that
such inquiry or removal ought not to be denied or delayed,
except when, on account of public danger, the Congress
shall suspend the privilege of the writ of habeas corpus”).
Alexander Hamilton likewise explained that by providing
the detainee a judicial forum to challenge detention, the
writ preserves limited government. As he explained in
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The Federalist No. 84:
“[T]he practice of arbitrary imprisonments, have been,
in all ages, the favorite and most formidable instru
ments of tyranny. The observations of the judicious
Blackstone . . . are well worthy of recital: ‘To bereave
a man of life . . . or by violence to confiscate his estate,
without accusation or trial, would be so gross and no
torious an act of despotism as must at once convey the
alarm of tyranny throughout the whole nation; but
confinement of the person, by secretly hurrying him to
jail, where his sufferings are unknown or forgotten, is
a less public, a less striking, and therefore a more
dangerous engine of arbitrary government.’ And as a
remedy for this fatal evil he is everywhere peculiarly
emphatical in his encomiums on the habeas corpus
act, which in one place he calls ‘the BULWARK of the
British Constitution.’ ” C. Rossiter ed., p. 512 (1961)
(quoting 1 Blackstone *136, 4 id., at *438).
Post-1789 habeas developments in England, though not
bearing upon the Framers’ intent, do verify their foresight.
Those later events would underscore the need for struc
tural barriers against arbitrary suspensions of the writ.
Just as the writ had been vulnerable to executive and
parliamentary encroachment on both sides of the Atlantic
before the American Revolution, despite the Habeas Cor
pus Act of 1679, the writ was suspended with frequency in
England during times of political unrest after 1789. Par
liament suspended the writ for much of the period from
1792 to 1801, resulting in rampant arbitrary imprison
ment. See Hall & Albion 550. Even as late as World War
I, at least one prominent English jurist complained that
the Defence of the Realm Act, 1914, 4 & 5 Geo. 5, ch.
29(1)(a), effectively had suspended the privilege of habeas
corpus for any person suspected of “communicating with
the enemy.” See King v. Halliday, [1917] A. C. 260, 299
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(Lord Shaw, dissenting); see generally A. Simpson, In the
Highest Degree Odious: Detention Without Trial in War
time Britain 6–7, 24–25 (1992).
In our own system the Suspension Clause is designed to
protect against these cyclical abuses. The Clause protects
the rights of the detained by a means consistent with the
essential design of the Constitution. It ensures that,
except during periods of formal suspension, the Judiciary
will have a time-tested device, the writ, to maintain the
“delicate balance of governance” that is itself the surest
safeguard of liberty. See Hamdi, 542 U. S., at 536 (plural
ity opinion). The Clause protects the rights of the de
tained by affirming the duty and authority of the Judici
ary to call the jailer to account. See Preiser v. Rodriguez,
411 U. S. 475, 484 (1973) (“[T]he essence of habeas corpus
is an attack by a person in custody upon the legality of
that custody”); cf. In re Jackson, 15 Mich. 417, 439–440
(1867) (Cooley, J., concurring) (“The important fact to be
observed in regard to the mode of procedure upon this
[habeas] writ is, that it is directed to, and served upon, not
the person confined, but his jailer”). The separation-of
powers doctrine, and the history that influenced its de
sign, therefore must inform the reach and purpose of the
Suspension Clause.
B
The broad historical narrative of the writ and its func
tion is central to our analysis, but we seek guidance as
well from founding-era authorities addressing the specific
question before us: whether foreign nationals, appre
hended and detained in distant countries during a time of
serious threats to our Nation’s security, may assert the
privilege of the writ and seek its protection. The Court
has been careful not to foreclose the possibility that the
protections of the Suspension Clause have expanded along
with post-1789 developments that define the present scope
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of the writ. See INS v. St. Cyr, 533 U. S. 289, 300–301
(2001). But the analysis may begin with precedents as of
1789, for the Court has said that “at the absolute mini
mum” the Clause protects the writ as it existed when the
Constitution was drafted and ratified. Id., at 301.
To support their arguments, the parties in these cases
have examined historical sources to construct a view of the
common-law writ as it existed in 1789—as have amici
whose expertise in legal history the Court has relied upon
in the past. See Brief for Legal Historians as Amici Curiae; see also St. Cyr, supra, at 302, n. 16. The Govern
ment argues the common-law writ ran only to those terri
tories over which the Crown was sovereign. See Brief for
Respondents 27. Petitioners argue that jurisdiction fol
lowed the King’s officers. See Brief for Petitioner Boume
diene et al. 11. Diligent search by all parties reveals no
certain conclusions. In none of the cases cited do we find
that a common-law court would or would not have
granted, or refused to hear for lack of jurisdiction, a peti
tion for a writ of habeas corpus brought by a prisoner
deemed an enemy combatant, under a standard like the
one the Department of Defense has used in these cases,
and when held in a territory, like Guantanamo, over
which the Government has total military and civil control.
We know that at common law a petitioner’s status as an
alien was not a categorical bar to habeas corpus relief.
See, e.g., Sommersett’s Case, 20 How. St. Tr. 1, 80–82
(1772) (ordering an African slave freed upon finding the
custodian’s return insufficient); see generally Khera v.
Secretary of State for the Home Dept., [1984] A. C. 74, 111
(“Habeas corpus protection is often expressed as limited to
‘British subjects.’ Is it really limited to British nationals?
Suffice it to say that the case law has given an emphatic
‘no’ to the question”). We know as well that common-law
courts entertained habeas petitions brought by enemy
aliens detained in England—“entertained” at least in the
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sense that the courts held hearings to determine the
threshold question of entitlement to the writ. See Case of
Three Spanish Sailors, 2 Black. W. 1324, 96 Eng. Rep. 775
(C. P. 1779); King v. Schiever, 2 Burr. 765, 97 Eng. Rep.
551 (K. B. 1759); Du Castro’s Case, Fort. 195, 92 Eng. Rep.
816 (K. B. 1697).
In Schiever and the Spanish Sailors’ case, the courts
denied relief to the petitioners. Whether the holdings in
these cases were jurisdictional or based upon the courts’
ruling that the petitioners were detained lawfully as
prisoners of war is unclear. See Spanish Sailors, supra, at
1324, 96 Eng. Rep., at 776; Schiever, supra, at 766, 97
Eng. Rep., at 552. In Du Castro’s Case, the court granted
relief, but that case is not analogous to petitioners’ be
cause the prisoner there appears to have been detained in
England. See Halliday & White 27, n. 72. To the extent
these authorities suggest the common-law courts ab
stained altogether from matters involving prisoners of
war, there was greater justification for doing so in the
context of declared wars with other nation states. Judicial
intervention might have complicated the military’s ability
to negotiate exchange of prisoners with the enemy, a
wartime practice well known to the Framers. See Resolu
tion of Mar. 30, 1778, 10 Journals of the Continental
Congress 1774–1789, p. 295 (W. Ford ed. 1908) (directing
General Washington not to exchange prisoners with the
British unless the enemy agreed to exempt citizens from
capture).
We find the evidence as to the geographic scope of the
writ at common law informative, but, again, not disposi
tive. Petitioners argue the site of their detention is analo
gous to two territories outside of England to which the
writ did run: the so-called “exempt jurisdictions,” like the
Channel Islands; and (in former times) India. There are
critical differences between these places and Guantanamo,
however.
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As the Court noted in Rasul, 542 U. S., at 481–482, and
nn. 11–12, common-law courts granted habeas corpus
relief to prisoners detained in the exempt jurisdictions.
But these areas, while not in theory part of the realm of
England, were nonetheless under the Crown’s control. See
2 H. Hallam, Constitutional History of England: From the
Accession of Henry VII to the Death of George II, pp. 232–
233 (reprint 1989). And there is some indication that
these jurisdictions were considered sovereign territory.
King v. Cowle, 2 Burr. 834, 854, 855, 97 Eng. Rep. 587,
599 (K. B. 1759) (describing one of the exempt jurisdic
tions, Berwick-upon-Tweed, as under the “sovereign juris
diction” and “subjection of the Crown of England”). Be
cause the United States does not maintain formal
sovereignty over Guantanamo Bay, see Part IV, infra, the
naval station there and the exempt jurisdictions discussed
in the English authorities are not similarly situated.
Petitioners and their amici further rely on cases in
which British courts in India granted writs of habeas
corpus to noncitizens detained in territory over which the
Moghul Emperor retained formal sovereignty and control.
See supra, at 12–13; Brief for Legal Historians as Amici
Curiae 12–13. The analogy to the present cases breaks
down, however, because of the geographic location of the
courts in the Indian example. The Supreme Court of
Judicature (the British Court) sat in Calcutta; but no
federal court sits at Guantanamo. The Supreme Court of
Judicature was, moreover, a special court set up by Par
liament to monitor certain conduct during the British Raj.
See Regulating Act of 1773, 13 Geo. 3, §§13–14. That it
had the power to issue the writ in nonsovereign territory
does not prove that common-law courts sitting in England
had the same power. If petitioners were to have the better
of the argument on this point, we would need some dem
onstration of a consistent practice of common-law courts
sitting in England and entertaining petitions brought by
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alien prisoners detained abroad. We find little support for
this conclusion.
The Government argues, in turn, that Guantanamo is
more closely analogous to Scotland and Hanover, territo
ries that were not part of England but nonetheless con
trolled by the English monarch (in his separate capacities
as King of Scotland and Elector of Hanover). See Cowle, 2
Burr., at 856, 97 Eng. Rep., at 600. Lord Mansfield can be
cited for the proposition that, at the time of the founding,
English courts lacked the “power” to issue the writ to
Scotland and Hanover, territories Lord Mansfield referred
to as “foreign.” Ibid. But what matters for our purposes is
why common-law courts lacked this power. Given the
English Crown’s delicate and complicated relationships
with Scotland and Hanover in the 1700’s, we cannot disre
gard the possibility that the common-law courts’ refusal to
issue the writ to these places was motivated not by formal
legal constructs but by what we would think of as pruden
tial concerns. This appears to have been the case with
regard to other British territories where the writ did not
run. See 2 R. Chambers, A Course of Lectures on English
Law 1767–1773, p. 8 (T. Curley ed. 1986) (quoting the
view of Lord Mansfield in Cowle that “[n]otwithstanding
the power which the judges have, yet where they cannot
judge of the cause, or give relief upon it, they would not
think proper to interpose; and therefore in the case of
imprisonments in Guernsey, Jersey, Minorca, or the plantations, the most usual way is to complain to the king in
Council” (internal quotation marks omitted)). And after
the Act of Union in 1707, through which the kingdoms of
England and Scotland were merged politically, Queen
Anne and her successors, in their new capacity as sover
eign of Great Britain, ruled the entire island as one king
dom. Accordingly, by the time Lord Mansfield penned his
opinion in Cowle in 1759, Scotland was no longer a “for
eign” country vis-à-vis England—at least not in the sense
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in which Cuba is a foreign country vis-à-vis the United
States.
Scotland remained “foreign” in Lord Mansfield’s day in
at least one important respect, however. Even after the
Act of Union, Scotland (like Hanover) continued to main
tain its own laws and court system. See 1 Blackstone *98,
*109. Under these circumstances prudential considera
tions would have weighed heavily when courts sitting in
England received habeas petitions from Scotland or the
Electorate. Common-law decisions withholding the writ
from prisoners detained in these places easily could be
explained as efforts to avoid either or both of two embar
rassments: conflict with the judgments of another court of
competent jurisdiction; or the practical inability, by reason
of distance, of the English courts to enforce their judg
ments outside their territorial jurisdiction. Cf. Munaf v.
Geren, ante, at 15 (opinion of the Court) (recognizing that
“ ‘prudential concerns’ . . . such as comity and the orderly
administration of criminal justice” affect the appropriate
exercise of habeas jurisdiction).
By the mid-19th century, British courts could issue the
writ to Canada, notwithstanding the fact that Canadian
courts also had the power to do so. See 9 Holdsworth 124
(citing Ex parte Anderson, 3 El. and El. 487 (1861)). This
might be seen as evidence that the existence of a separate
court system was no barrier to the running of the commonlaw writ. The Canada of the 1800’s, however, was in
many respects more analogous to the exempt jurisdictions
or to Ireland, where the writ ran, than to Scotland or
Hanover in the 1700’s, where it did not. Unlike Scotland
and Hanover, Canada followed English law. See B.
Laskin, The British Tradition in Canadian Law 50–51
(1969).
In the end a categorical or formal conception of sover
eignty does not provide a comprehensive or altogether
satisfactory explanation for the general understanding
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that prevailed when Lord Mansfield considered issuance of
the writ outside England. In 1759 the writ did not run to
Scotland but did run to Ireland, even though, at that
point, Scotland and England had merged under the rule of
a single sovereign, whereas the Crowns of Great Britain
and Ireland remained separate (at least in theory). See
Cowle, supra, at 856–857, 97 Eng. Rep., 600; 1 Blackstone
*100–101. But there was at least one major difference
between Scotland’s and Ireland’s relationship with Eng
land during this period that might explain why the writ
ran to Ireland but not to Scotland. English law did not
generally apply in Scotland (even after the Act of Union)
but it did apply in Ireland. Blackstone put it as follows:
“[A]s Scotland and England are now one and the same
kingdom, and yet differ in their municipal laws; so Eng
land and Ireland are, on the other hand, distinct king
doms, and yet in general agree in their laws.” Id., at *100.
This distinction, and not formal notions of sovereignty,
may well explain why the writ did not run to Scotland
(and Hanover) but would run to Ireland.
The prudential barriers that may have prevented the
English courts from issuing the writ to Scotland and
Hanover are not relevant here. We have no reason to
believe an order from a federal court would be disobeyed
at Guantanamo. No Cuban court has jurisdiction to hear
these petitioners’ claims, and no law other than the laws
of the United States applies at the naval station. The
modern-day relations between the United States and
Guantanamo thus differ in important respects from the
18th-century relations between England and the kingdoms
of Scotland and Hanover. This is reason enough for us to
discount the relevance of the Government’s analogy.
Each side in the present matter argues that the very
lack of a precedent on point supports its position. The
Government points out there is no evidence that a court
sitting in England granted habeas relief to an enemy alien
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detained abroad; petitioners respond there is no evidence
that a court refused to do so for lack of jurisdiction.
Both arguments are premised, however, upon the as
sumption that the historical record is complete and that
the common law, if properly understood, yields a definite
answer to the questions before us. There are reasons to
doubt both assumptions. Recent scholarship points to the
inherent shortcomings in the historical record. See Halli
day & White 14–15 (noting that most reports of 18th
century habeas proceedings were not printed). And given
the unique status of Guantanamo Bay and the particular
dangers of terrorism in the modern age, the common-law
courts simply may not have confronted cases with close
parallels to this one. We decline, therefore, to infer too
much, one way or the other, from the lack of historical
evidence on point. Cf. Brown v. Board of Education, 347
U. S. 483, 489 (1954) (noting evidence concerning the
circumstances surrounding the adoption of the Fourteenth
Amendment, discussed in the parties’ briefs and uncov
ered through the Court’s own investigation, “convince us
that, although these sources cast some light, it is not
enough to resolve the problem with which we are faced.
At best, they are inconclusive”); Reid v. Covert, 354 U. S.
1, 64 (1957) (Frankfurter, J., concurring in result) (argu
ing constitutional adjudication should not be based upon
evidence that is “too episodic, too meager, to form a solid
basis in history, preceding and contemporaneous with the
framing of the Constitution”).
IV
Drawing from its position that at common law the writ
ran only to territories over which the Crown was sover
eign, the Government says the Suspension Clause affords
petitioners no rights because the United States does not
claim sovereignty over the place of detention.
Guantanamo Bay is not formally part of the United
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States. See DTA §1005(g), 119 Stat. 2743. And under the
terms of the lease between the United States and Cuba,
Cuba retains “ultimate sovereignty” over the territory
while the United States exercises “complete jurisdiction
and control.” See Lease of Lands for Coaling and Naval
Stations, Feb. 23, 1903, U. S.-Cuba, Art. III, T. S. No. 418
(hereinafter 1903 Lease Agreement); Rasul, 542 U. S., at
471. Under the terms of the 1934 Treaty, however, Cuba
effectively has no rights as a sovereign until the parties
agree to modification of the 1903 Lease Agreement or the
United States abandons the base. See Treaty Defining
Relations with Cuba, May 29, 1934, U. S.-Cuba, Art. III,
48 Stat. 1683, T. S. No. 866.
The United States contends, nevertheless, that Guan
tanamo is not within its sovereign control. This was the
Government’s position well before the events of September
11, 2001. See, e.g., Brief for Petitioners in Sale v. Haitian
Centers Council, Inc., O. T. 1992, No. 92–344, p. 31 (argu
ing that Guantanamo is territory “outside the United
States”). And in other contexts the Court has held that
questions of sovereignty are for the political branches to
decide. See Vermilya-Brown Co. v. Connell, 335 U. S. 377,
380 (1948) (“[D]etermination of sovereignty over an area is
for the legislative and executive departments”); see also
Jones v. United States, 137 U. S. 202 (1890); Williams v.
Suffolk Ins. Co., 13 Pet. 415, 420 (1839). Even if this were
a treaty interpretation case that did not involve a political
question, the President’s construction of the lease agree
ment would be entitled to great respect. See Sumitomo
Shoji America, Inc. v. Avagliano, 457 U. S. 176, 184–185
(1982).
We therefore do not question the Government’s position
that Cuba, not the United States, maintains sovereignty,
in the legal and technical sense of the term, over Guan
tanamo Bay. But this does not end the analysis. Our
cases do not hold it is improper for us to inquire into the
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objective degree of control the Nation asserts over foreign
territory. As commentators have noted, “ ‘[s]overeignty’ is
a term used in many senses and is much abused. ” See 1
Restatement (Third) of Foreign Relations Law of the
United States §206, Comment b, p. 94 (1986). When we
have stated that sovereignty is a political question, we
have referred not to sovereignty in the general, colloquial
sense, meaning the exercise of dominion or power, see
Webster’s New International Dictionary 2406 (2d ed.
1934) (“sovereignty,” definition 3), but sovereignty in the
narrow, legal sense of the term, meaning a claim of right,
see 1 Restatement (Third) of Foreign Relations, supra,
§206, Comment b, at 94 (noting that sovereignty “implies
a state’s lawful control over its territory generally to the
exclusion of other states, authority to govern in that terri
tory, and authority to apply law there”). Indeed, it is not
altogether uncommon for a territory to be under the de
jure sovereignty of one nation, while under the plenary
control, or practical sovereignty, of another. This condi
tion can occur when the territory is seized during war, as
Guantanamo was during the Spanish-American War. See,
e.g., Fleming v. Page, 9 How. 603, 614 (1850) (noting that
the port of Tampico, conquered by the United States dur
ing the war with Mexico, was “undoubtedly . . . subject to
the sovereignty and dominion of the United States,” but
that it “does not follow that it was a part of the United
States, or that it ceased to be a foreign country”); King v.
Earl of Crewe ex parte Sekgome, [1910] 2 K. B. 576, 603–
604 (C. A.) (opinion of Williams, L. J.) (arguing that the
Bechuanaland Protectorate in South Africa was “under
His Majesty’s dominion in the sense of power and jurisdic
tion, but is not under his dominion in the sense of territo
rial dominion”). Accordingly, for purposes of our analysis,
we accept the Government’s position that Cuba, and not
the United States, retains de jure sovereignty over Guan
tanamo Bay. As we did in Rasul, however, we take notice
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of the obvious and uncontested fact that the United States,
by virtue of its complete jurisdiction and control over the
base, maintains de facto sovereignty over this territory.
See 542 U. S., at 480; id., at 487 (KENNEDY, J., concurring
in judgment).
Were we to hold that the present cases turn on the
political question doctrine, we would be required first to
accept the Government’s premise that de jure sovereignty
is the touchstone of habeas corpus jurisdiction. This
premise, however, is unfounded. For the reasons indi
cated above, the history of common-law habeas corpus
provides scant support for this proposition; and, for the
reasons indicated below, that position would be inconsis
tent with our precedents and contrary to fundamental
separation-of-powers principles.
A
The Court has discussed the issue of the Constitution’s
extraterritorial application on many occasions. These
decisions undermine the Government’s argument that, at
least as applied to noncitizens, the Constitution necessar
ily stops where de jure sovereignty ends.
The Framers foresaw that the United States would
expand and acquire new territories. See American Ins. Co.
v. 356 Bales of Cotton, 1 Pet. 511, 542 (1828). Article IV,
§3, cl. 1, grants Congress the power to admit new States.
Clause 2 of the same section grants Congress the “Power
to dispose of and make all needful Rules and Regulations
respecting the Territory or other Property belonging to the
United States.” Save for a few notable (and notorious)
exceptions, e.g., Dred Scott v. Sandford, 19 How. 393
(1857), throughout most of our history there was little
need to explore the outer boundaries of the Constitution’s
geographic reach. When Congress exercised its power to
create new territories, it guaranteed constitutional protec
tions to the inhabitants by statute. See, e.g., An Act: to
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establish a Territorial Government for Utah, 9 Stat. 458
(“[T]he Constitution and laws of the United States are
hereby extended over and declared to be in force in said
Territory of Utah”); Rev. Stat. §1891 (“The Constitution
and all laws of the United States which are not locally
inapplicable shall have the same force and effect within all
the organized Territories, and in every Territory hereafter
organized as elsewhere within the United States”); see
generally Burnett, Untied States: American Expansion
and Territorial Deannexation, 72 U. Chi. L. Rev. 797, 825–
827 (2005). In particular, there was no need to test the
limits of the Suspension Clause because, as early as 1789,
Congress extended the writ to the Territories. See Act of
Aug. 7, 1789, 1 Stat. 52 (reaffirming Art. II of Northwest
Ordinance of 1787, which provided that “[t]he inhabitants
of the said territory, shall always be entitled to the bene
fits of the writ of habeas corpus”).
Fundamental questions regarding the Constitution’s
geographic scope first arose at the dawn of the 20th cen
tury when the Nation acquired noncontiguous Territories:
Puerto Rico, Guam, and the Philippines—ceded to the
United States by Spain at the conclusion of the SpanishAmerican War—and Hawaii—annexed by the United
States in 1898. At this point Congress chose to discon
tinue its previous practice of extending constitutional
rights to the territories by statute. See, e.g., An Act Tem
porarily to provide for the administration of the affairs of
civil government in the Philippine Islands, and for other
purposes, 32 Stat. 692 (noting that Rev. Stat. §1891 did
not apply to the Philippines).
In a series of opinions later known as the Insular Cases,
the Court addressed whether the Constitution, by its own
force, applies in any territory that is not a State. See De
Lima v. Bidwell, 182 U. S. 1 (1901); Dooley v. United
States, 182 U. S. 222 (1901); Armstrong v. United States,
182 U. S. 243 (1901); Downes v. Bidwell, 182 U. S. 244
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(1901); Hawaii v. Mankichi, 190 U. S. 197 (1903); Dorr v.
United States, 195 U. S. 138 (1904). The Court held that
the Constitution has independent force in these territo
ries, a force not contingent upon acts of legislative grace.
Yet it took note of the difficulties inherent in that position.
Prior to their cession to the United States, the former
Spanish colonies operated under a civil-law system, with
out experience in the various aspects of the AngloAmerican legal tradition, for instance the use of grand and
petit juries. At least with regard to the Philippines, a
complete transformation of the prevailing legal culture
would have been not only disruptive but also unnecessary,
as the United States intended to grant independence to
that Territory. See An Act To declare the purpose of the
people of the United States as to the future political status
of the people of the Philippine Islands, and to provide a
more autonomous government for those islands (Jones
Act), 39 Stat. 545 (noting that “it was never the intention
of the people of the United States in the incipiency of the
War with Spain to make it a war of conquest or for territo
rial aggrandizement” and that “it is, as it has always been,
the purpose of the people of the United States to withdraw
their sovereignty over the Philippine Islands and to recog
nize their independence as soon as a stable government
can be established therein”). The Court thus was reluc
tant to risk the uncertainty and instability that could
result from a rule that displaced altogether the existing
legal systems in these newly acquired Territories. See
Downes, supra, at 282 (“It is obvious that in the annexa
tion of outlying and distant possessions grave questions
will arise from differences of race, habits, laws and cus
toms of the people, and from differences of soil, climate
and production . . . ”).
These considerations resulted in the doctrine of territo
rial incorporation, under which the Constitution applies in
full in incorporated Territories surely destined for state
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hood but only in part in unincorporated Territories. See
Dorr, supra, at 143 (“Until Congress shall see fit to incor
porate territory ceded by treaty into the United States, . . .
the territory is to be governed under the power existing in
Congress to make laws for such territories and subject to
such constitutional restrictions upon the powers of that
body as are applicable to the situation”); Downes, supra, at
293 (White, J., concurring) (“[T]he determination of what
particular provision of the Constitution is applicable,
generally speaking, in all cases, involves an inquiry into
the situation of the territory and its relations to the
United States”). As the Court later made clear, “the real
issue in the Insular Cases was not whether the Constitu
tion extended to the Philippines or Porto Rico when we
went there, but which of its provisions were applicable by
way of limitation upon the exercise of executive and legis
lative power in dealing with new conditions and require
ments.” Balzac v. Porto Rico, 258 U. S. 298, 312 (1922). It
may well be that over time the ties between the United
States and any of its unincorporated Territories
strengthen in ways that are of constitutional significance.
Cf. Torres v. Puerto Rico, 442 U. S. 465, 475–476 (1979)
(Brennan, J., concurring in judgment) (“Whatever the
validity of the [Insular Cases] in the particular historical
context in which they were decided, those cases are clearly
not authority for questioning the application of the Fourth
Amendment—or any other provision of the Bill of Rights—
to the Commonwealth of Puerto Rico in the 1970’s”). But,
as early as Balzac in 1922, the Court took for granted that
even in unincorporated Territories the Government of the
United States was bound to provide to noncitizen inhabi
tants “guaranties of certain fundamental personal rights
declared in the Constitution.” 258 U. S., at 312; see also
Late Corp. of Church of Jesus Christ of Latter-day Saints
v. United States, 136 U. S. 1, 44 (1890) (“Doubtless Con
gress, in legislating for the Territories would be subject to
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those fundamental limitations in favor of personal rights
which are formulated in the Constitution and its amend
ments”). Yet noting the inherent practical difficulties of
enforcing all constitutional provisions “always and every
where,” Balzac, supra, at 312, the Court devised in the
Insular Cases a doctrine that allowed it to use its power
sparingly and where it would be most needed. This cen
tury-old doctrine informs our analysis in the present
matter.
Practical considerations likewise influenced the Court’s
analysis a half-century later in Reid, 354 U. S. 1. The
petitioners there, spouses of American servicemen, lived
on American military bases in England and Japan. They
were charged with crimes committed in those countries
and tried before military courts, consistent with executive
agreements the United States had entered into with the
British and Japanese governments. Id., at 15–16, and nn.
29–30 (plurality opinion). Because the petitioners were
not themselves military personnel, they argued they were
entitled to trial by jury.
Justice Black, writing for the plurality, contrasted the
cases before him with the Insular Cases, which involved
territories “with wholly dissimilar traditions and institu
tions” that Congress intended to govern only “temporar
ily.” Id., at 14. Justice Frankfurter argued that the “spe
cific circumstances of each particular case” are relevant in
determining the geographic scope of the Constitution. Id.,
at 54 (opinion concurring in result). And Justice Harlan,
who had joined an opinion reaching the opposite result in
the case in the previous Term, Reid v. Covert, 351 U. S.
487 (1956), was most explicit in rejecting a “rigid and
abstract rule” for determining where constitutional guar
antees extend. Reid, 354 U. S., at 74 (opinion concurring
in result). He read the Insular Cases to teach that
whether a constitutional provision has extraterritorial
effect depends upon the “particular circumstances, the
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practical necessities, and the possible alternatives which
Congress had before it” and, in particular, whether judi
cial enforcement of the provision would be “impracticable
and anomalous.” Id., at 74–75; see also United States v.
Verdugo-Urquidez, 494 U. S. 259, 277–278 (1990)
(KENNEDY, J., concurring) (applying the “impracticable
and anomalous” extraterritoriality test in the Fourth
Amendment context).
That the petitioners in Reid were American citizens was
a key factor in the case and was central to the plurality’s
conclusion that the Fifth and Sixth Amendments apply to
American civilians tried outside the United States. But
practical considerations, related not to the petitioners’
citizenship but to the place of their confinement and trial,
were relevant to each Member of the Reid majority. And
to Justices Harlan and Frankfurter (whose votes were
necessary to the Court’s disposition) these considerations
were the decisive factors in the case.
Indeed the majority splintered on this very point. The
key disagreement between the plurality and the concur
ring Justices in Reid was over the continued precedential
value of the Court’s previous opinion in In re Ross, 140
U. S. 453 (1891), which the Reid Court understood as
holding that under some circumstances Americans abroad
have no right to indictment and trial by jury. The peti
tioner in Ross was a sailor serving on an American mer
chant vessel in Japanese waters who was tried before an
American consular tribunal for the murder of a fellow
crewman. 140 U. S., at 459, 479. The Ross Court held
that the petitioner, who was a British subject, had no
rights under the Fifth and Sixth Amendments. Id., at 464.
The petitioner’s citizenship played no role in the disposi
tion of the case, however. The Court assumed (consistent
with the maritime custom of the time) that Ross had all
the rights of a similarly situated American citizen. Id., at
479 (noting that Ross was “under the protection and sub
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ject to the laws of the United States equally with the
seaman who was native born”). The Justices in Reid
therefore properly understood Ross as standing for the
proposition that, at least in some circumstances, the jury
provisions of the Fifth and Sixth Amendments have no
application to American citizens tried by American au
thorities abroad. See 354 U. S., at 11–12 (plurality opin
ion) (describing Ross as holding that “constitutional pro
tections applied ‘only to citizens and others within the
United States . . . and not to residents or temporary so
journers abroad’ ” (quoting Ross, supra, at 464)); 354 U. S.,
at 64 (Frankfurter, J., concurring in result) (noting that
the consular tribunals upheld in Ross “w[ere] based on
long-established custom and they were justified as the
best possible means for securing justice for the few Ameri
cans present in [foreign] countries”); 354 U. S., at 75
(Harlan, J., concurring in result) (“what Ross and the
Insular Cases hold is that the particular local setting, the
practical necessities, and the possible alternatives are
relevant to a question of judgment, namely, whether jury
trial should be deemed a necessary condition of the exer
cise of Congress’ power to provide for the trial of Ameri
cans overseas”).
The Reid plurality doubted that Ross was rightly de
cided, precisely because it believed the opinion was insuf
ficiently protective of the rights of American citizens. See
354 U. S., at 10–12; see also id., at 78 (Clark, J., dissent
ing) (noting that “four of my brothers would specifically
overrule and two would impair the long-recognized vitality
of an old and respected precedent in our law, the case of In
re Ross, 140 U. S. 453 (1891)”). But Justices Harlan and
Frankfurter, while willing to hold that the American
citizen petitioners in the cases before them were entitled
to the protections of Fifth and Sixth Amendments, were
unwilling to overturn Ross. 354 U. S., at 64 (Frankfurter,
J., concurring in result); id., at 75 (Harlan, J., concurring
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in result). Instead, the two concurring Justices distin
guished Ross from the cases before them, not on the basis
of the citizenship of the petitioners, but on practical con
siderations that made jury trial a more feasible option for
them than it was for the petitioner in Ross. If citizenship
had been the only relevant factor in the case, it would
have been necessary for the Court to overturn Ross, some
thing Justices Harlan and Frankfurter were unwilling to
do. See Verdugo-Urquidez, supra, at 277 (KENNEDY, J.,
concurring) (noting that Ross had not been overruled).
Practical considerations weighed heavily as well in
Johnson v. Eisentrager, 339 U. S. 763 (1950), where the
Court addressed whether habeas corpus jurisdiction ex
tended to enemy aliens who had been convicted of violat
ing the laws of war. The prisoners were detained at
Landsberg Prison in Germany during the Allied Powers’
postwar occupation. The Court stressed the difficulties of
ordering the Government to produce the prisoners in a
habeas corpus proceeding. It “would require allocation of
shipping space, guarding personnel, billeting and rations”
and would damage the prestige of military commanders at
a sensitive time. Id., at 779. In considering these factors
the Court sought to balance the constraints of military
occupation with constitutional necessities. Id., at 769–
779; see Rasul, 542 U. S., at 475–476 (discussing the
factors relevant to Eisentrager’s constitutional holding);
542 U. S., at 486 (KENNEDY, J., concurring in judgment)
(same).
True, the Court in Eisentrager denied access to the writ,
and it noted the prisoners “at no relevant time were
within any territory over which the United States is sov
ereign, and [that] the scenes of their offense, their capture,
their trial and their punishment were all beyond the
territorial jurisdiction of any court of the United States.”
339 U. S., at 778. The Government seizes upon this lan
guage as proof positive that the Eisentrager Court adopted
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a formalistic, sovereignty-based test for determining the
reach of the Suspension Clause. See Brief for Respon
dents 18–20. We reject this reading for three reasons.
First, we do not accept the idea that the above-quoted
passage from Eisentrager is the only authoritative lan
guage in the opinion and that all the rest is dicta. The
Court’s further determinations, based on practical consid
erations, were integral to Part II of its opinion and came
before the decision announced its holding. See 339 U. S.,
at 781.
Second, because the United States lacked both de jure
sovereignty and plenary control over Landsberg Prison,
see infra, at 34–35, it is far from clear that the Eisentrager
Court used the term sovereignty only in the narrow tech
nical sense and not to connote the degree of control the
military asserted over the facility. See supra, at 21. The
Justices who decided Eisentrager would have understood
sovereignty as a multifaceted concept. See Black’s Law
Dictionary 1568 (4th ed. 1951) (defining “sovereignty” as
“[t]he supreme, absolute, and uncontrollable power by
which any independent state is governed”; “the interna
tional independence of a state, combined with the right
and power of regulating its internal affairs without foreign
dictation”; and “[t]he power to do everything in a state
without accountability”); Ballentine’s Law Dictionary with
Pronunciations 1216 (2d ed. 1948) (defining “sovereignty”
as “[t]hat public authority which commands in civil soci
ety, and orders and directs what each citizen is to perform
to obtain the end of its institution”). In its principal brief
in Eisentrager, the Government advocated a bright-line
test for determining the scope of the writ, similar to the
one it advocates in these cases. See Brief for Petitioners in
Johnson v. Eisentrager, O. T. 1949, No. 306, pp. 74–75.
Yet the Court mentioned the concept of territorial sover
eignty only twice in its opinion. See Eisentrager, supra, at
778, 780. That the Court devoted a significant portion of
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Part II to a discussion of practical barriers to the running
of the writ suggests that the Court was not concerned
exclusively with the formal legal status of Landsberg
Prison but also with the objective degree of control the
United States asserted over it. Even if we assume the
Eisentrager Court considered the United States’ lack of
formal legal sovereignty over Landsberg Prison as the
decisive factor in that case, its holding is not inconsistent
with a functional approach to questions of extraterritorial
ity. The formal legal status of a given territory affects, at
least to some extent, the political branches’ control over
that territory. De jure sovereignty is a factor that bears
upon which constitutional guarantees apply there.
Third, if the Government’s reading of Eisentrager were
correct, the opinion would have marked not only a change
in, but a complete repudiation of, the Insular Cases’ (and
later Reid’s) functional approach to questions of extrater
ritoriality. We cannot accept the Government’s view.
Nothing in Eisentrager says that de jure sovereignty is or
has ever been the only relevant consideration in determin
ing the geographic reach of the Constitution or of habeas
corpus. Were that the case, there would be considerable
tension between Eisentrager, on the one hand, and the
Insular Cases and Reid, on the other. Our cases need not
be read to conflict in this manner. A constricted reading of
Eisentrager overlooks what we see as a common thread
uniting the Insular Cases, Eisentrager, and Reid: the idea
that questions of extraterritoriality turn on objective
factors and practical concerns, not formalism.
B
The Government’s formal sovereignty-based test raises
troubling separation-of-powers concerns as well. The
political history of Guantanamo illustrates the deficiencies
of this approach. The United States has maintained
complete and uninterrupted control of the bay for over 100
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years. At the close of the Spanish-American War, Spain
ceded control over the entire island of Cuba to the United
States and specifically “relinquishe[d] all claim[s] of sover
eignty . . . and title.” See Treaty of Paris, Dec. 10, 1898,
U. S.-Spain, Art. I, 30 Stat. 1755, T. S. No. 343. From the
date the treaty with Spain was signed until the Cuban
Republic was established on May 20, 1902, the United
States governed the territory “in trust” for the benefit of
the Cuban people. Neely v. Henkel, 180 U. S. 109, 120
(1901); H. Thomas, Cuba or The Pursuit of Freedom 436,
460 (1998). And although it recognized, by entering into
the 1903 Lease Agreement, that Cuba retained “ultimate
sovereignty” over Guantanamo, the United States contin
ued to maintain the same plenary control it had enjoyed
since 1898. Yet the Government’s view is that the Consti
tution had no effect there, at least as to noncitizens, be
cause the United States disclaimed sovereignty in the
formal sense of the term. The necessary implication of the
argument is that by surrendering formal sovereignty over
any unincorporated territory to a third party, while at the
same time entering into a lease that grants total control
over the territory back to the United States, it would be
possible for the political branches to govern without legal
constraint.
Our basic charter cannot be contracted away like this.
The Constitution grants Congress and the President the
power to acquire, dispose of, and govern territory, not the
power to decide when and where its terms apply. Even
when the United States acts outside its borders, its powers
are not “absolute and unlimited” but are subject “to such
restrictions as are expressed in the Constitution.” Murphy
v. Ramsey, 114 U. S. 15, 44 (1885). Abstaining from ques
tions involving formal sovereignty and territorial govern
ance is one thing. To hold the political branches have the
power to switch the Constitution on or off at will is quite
another. The former position reflects this Court’s recogni
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tion that certain matters requiring political judgments are
best left to the political branches. The latter would permit
a striking anomaly in our tripartite system of government,
leading to a regime in which Congress and the President,
not this Court, say “what the law is.” Marbury v. Madison, 1 Cranch 137, 177 (1803).
These concerns have particular bearing upon the Sus
pension Clause question in the cases now before us, for the
writ of habeas corpus is itself an indispensable mechanism
for monitoring the separation of powers. The test for
determining the scope of this provision must not be subject
to manipulation by those whose power it is designed to
restrain.
C
As we recognized in Rasul, 542 U. S., at 476; id., at 487
(KENNEDY, J., concurring in judgment), the outlines of a
framework for determining the reach of the Suspension
Clause are suggested by the factors the Court relied upon
in Eisentrager. In addition to the practical concerns dis
cussed above, the Eisentrager Court found relevant that
each petitioner:
“(a) is an enemy alien; (b) has never been or resided in
the United States; (c) was captured outside of our ter
ritory and there held in military custody as a prisoner
of war; (d) was tried and convicted by a Military
Commission sitting outside the United States; (e) for
offenses against laws of war committed outside the
United States; (f) and is at all times imprisoned out
side the United States.” 339 U. S., at 777.
Based on this language from Eisentrager, and the reason
ing in our other extraterritoriality opinions, we conclude
that at least three factors are relevant in determining the
reach of the Suspension Clause: (1) the citizenship and
status of the detainee and the adequacy of the process
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through which that status determination was made; (2)
the nature of the sites where apprehension and then
detention took place; and (3) the practical obstacles inher
ent in resolving the prisoner’s entitlement to the writ.
Applying this framework, we note at the onset that the
status of these detainees is a matter of dispute. The peti
tioners, like those in Eisentrager, are not American citi
zens. But the petitioners in Eisentrager did not contest, it
seems, the Court’s assertion that they were “enemy
alien[s].” Ibid. In the instant cases, by contrast, the
detainees deny they are enemy combatants. They have
been afforded some process in CSRT proceedings to de
termine their status; but, unlike in Eisentrager, supra, at
766, there has been no trial by military commission for
violations of the laws of war. The difference is not trivial.
The records from the Eisentrager trials suggest that, well
before the petitioners brought their case to this Court,
there had been a rigorous adversarial process to test the
legality of their detention. The Eisentrager petitioners
were charged by a bill of particulars that made detailed
factual allegations against them. See 14 United Nations
War Crimes Commission, Law Reports of Trials of War
Criminals 8–10 (1949) (reprint 1997). To rebut the accu
sations, they were entitled to representation by counsel,
allowed to introduce evidence on their own behalf, and
permitted to cross-examine the prosecution’s witnesses.
See Memorandum by Command of Lt. Gen. Wedemeyer,
Jan. 21, 1946 (establishing “Regulations Governing the
Trial of War Criminals” in the China Theater), in Tr. of
Record in Johnson v. Eisentrager, O. T. 1949, No. 306, pp.
34–40.
In comparison the procedural protections afforded to the
detainees in the CSRT hearings are far more limited, and,
we conclude, fall well short of the procedures and adver
sarial mechanisms that would eliminate the need for
habeas corpus review. Although the detainee is assigned a
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“Personal Representative” to assist him during CSRT
proceedings, the Secretary of the Navy’s memorandum
makes clear that person is not the detainee’s lawyer or
even his “advocate.” See App. to Pet. for Cert. in No. 06–
1196, at 155, 172. The Government’s evidence is accorded
a presumption of validity. Id., at 159. The detainee is
allowed to present “reasonably available” evidence, id., at
155, but his ability to rebut the Government’s evidence
against him is limited by the circumstances of his con
finement and his lack of counsel at this stage. And al
though the detainee can seek review of his status deter
mination in the Court of Appeals, that review process
cannot cure all defects in the earlier proceedings. See Part
V, infra.
As to the second factor relevant to this analysis, the
detainees here are similarly situated to the Eisentrager
petitioners in that the sites of their apprehension and
detention are technically outside the sovereign territory of
the United States. As noted earlier, this is a factor that
weighs against finding they have rights under the Sus
pension Clause. But there are critical differences between
Landsberg Prison, circa 1950, and the United States Na
val Station at Guantanamo Bay in 2008. Unlike its pre
sent control over the naval station, the United States’
control over the prison in Germany was neither absolute
nor indefinite. Like all parts of occupied Germany, the
prison was under the jurisdiction of the combined Allied
Forces. See Declaration Regarding the Defeat of Germany
and the Assumption of Supreme Authority with Respect to
Germany, June 5, 1945, U. S.-U. S. S. R.-U. K.-Fr., 60
Stat. 1649, T. I. A. S. No. 1520. The United States was
therefore answerable to its Allies for all activities occur
ring there. Cf. Hirota v. MacArthur, 338 U. S. 197, 198
(1948) (per curiam) (military tribunal set up by Gen.
Douglas MacArthur, acting as “the agent of the Allied
Powers,” was not a “tribunal of the United States”). The
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Allies had not planned a long-term occupation of Ger
many, nor did they intend to displace all German institu
tions even during the period of occupation. See Agree
ments Respecting Basic Principles for Merger of the Three
Western German Zones of Occupation, and Other Matters,
Apr. 8, 1949, U. S.-U. K.-Fr., Art. 1, 63 Stat. 2819,
T. I. A. S. No. 2066 (establishing a governing framework
“[d]uring the period in which it is necessary that the occu
pation continue” and expressing the desire “that the Ger
man people shall enjoy self-government to the maximum
possible degree consistent with such occupation”). The
Court’s holding in Eisentrager was thus consistent with
the Insular Cases, where it had held there was no need to
extend full constitutional protections to territories the
United States did not intend to govern indefinitely. Guan
tanamo Bay, on the other hand, is no transient possession.
In every practical sense Guantanamo is not abroad; it is
within the constant jurisdiction of the United States. See
Rasul, 542 U. S., at 480; id., at 487 (KENNEDY, J., concur
ring in judgment).
As to the third factor, we recognize, as the Court did in
Eisentrager, that there are costs to holding the Suspension
Clause applicable in a case of military detention abroad.
Habeas corpus proceedings may require expenditure of
funds by the Government and may divert the attention of
military personnel from other pressing tasks. While we
are sensitive to these concerns, we do not find them dispo
sitive. Compliance with any judicial process requires
some incremental expenditure of resources. Yet civilian
courts and the Armed Forces have functioned along side
each other at various points in our history. See, e.g.,
Duncan v. Kahanamoku, 327 U. S. 304 (1946); Ex parte
Milligan, 4 Wall. 2 (1866). The Government presents no
credible arguments that the military mission at Guan
tanamo would be compromised if habeas corpus courts had
jurisdiction to hear the detainees’ claims. And in light of
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the plenary control the United States asserts over the
base, none are apparent to us.
The situation in Eisentrager was far different, given the
historical context and nature of the military’s mission in
post-War Germany. When hostilities in the European
Theater came to an end, the United States became respon
sible for an occupation zone encompassing over 57,000
square miles with a population of 18 million. See Letter
from President Truman to Secretary of State Byrnes,
(Nov. 28, 1945), in 8 Documents on American Foreign
Relations 257 (R. Dennett & R. Turner eds. 1948); Pollock,
A Territorial Pattern for the Military Occupation of Ger
many, 38 Am. Pol. Sci. Rev. 970, 975 (1944). In addition to
supervising massive reconstruction and aid efforts the
American forces stationed in Germany faced potential
security threats from a defeated enemy. In retrospect the
post-War occupation may seem uneventful. But at the
time Eisentrager was decided, the Court was right to be
concerned about judicial interference with the military’s
efforts to contain “enemy elements, guerilla fighters, and
‘were-wolves.’ ” 339 U. S., at 784.
Similar threats are not apparent here; nor does the
Government argue that they are. The United States
Naval Station at Guantanamo Bay consists of 45 square
miles of land and water. The base has been used, at vari
ous points, to house migrants and refugees temporarily.
At present, however, other than the detainees themselves,
the only long-term residents are American military per
sonnel, their families, and a small number of workers. See
History of Guantanamo Bay online at https://www.cnic.
navy.mil/Guantanamo/AboutGTMO/gtmohistorygeneral/
gtmohistgeneral. The detainees have been deemed ene
mies of the United States. At present, dangerous as they
may be if released, they are contained in a secure prison
facility located on an isolated and heavily fortified military
base.
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There is no indication, furthermore, that adjudicating a
habeas corpus petition would cause friction with the host
government. No Cuban court has jurisdiction over Ameri
can military personnel at Guantanamo or the enemy
combatants detained there. While obligated to abide by
the terms of the lease, the United States is, for all practi
cal purposes, answerable to no other sovereign for its acts
on the base. Were that not the case, or if the detention
facility were located in an active theater of war, argu
ments that issuing the writ would be “impracticable or
anomalous” would have more weight. See Reid, 354 U. S.,
at 74 (Harlan, J., concurring in result). Under the facts
presented here, however, there are few practical barriers
to the running of the writ. To the extent barriers arise,
habeas corpus procedures likely can be modified to ad
dress them. See Part VI–B, infra.
It is true that before today the Court has never held
that noncitizens detained by our Government in territory
over which another country maintains de jure sovereignty
have any rights under our Constitution. But the cases
before us lack any precise historical parallel. They involve
individuals detained by executive order for the duration of
a conflict that, if measured from September 11, 2001, to
the present, is already among the longest wars in Ameri
can history. See Oxford Companion to American Military
History 849 (1999). The detainees, moreover, are held in a
territory that, while technically not part of the United
States, is under the complete and total control of our
Government. Under these circumstances the lack of a
precedent on point is no barrier to our holding.
We hold that Art. I, §9, cl. 2, of the Constitution has full
effect at Guantanamo Bay. If the privilege of habeas
corpus is to be denied to the detainees now before us,
Congress must act in accordance with the requirements of
the Suspension Clause. Cf. Hamdi, 542 U. S., at 564
(SCALIA, J., dissenting) (“[I]ndefinite imprisonment on
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reasonable suspicion is not an available option of treat
ment for those accused of aiding the enemy, absent a
suspension of the writ”). This Court may not impose a de
facto suspension by abstaining from these controversies.
See Hamdan, 548 U. S., at 585, n. 16 (“[A]bstention is not
appropriate in cases . . . in which the legal challenge
‘turn[s] on the status of the persons as to whom the mili
tary asserted its power’ ” (quoting Schlesinger v. Councilman, 420 U. S. 738, 759 (1975))). The MCA does not
purport to be a formal suspension of the writ; and the
Government, in its submissions to us, has not argued that
it is. Petitioners, therefore, are entitled to the privilege of
habeas corpus to challenge the legality of their detention.
V
In light of this holding the question becomes whether
the statute stripping jurisdiction to issue the writ avoids
the Suspension Clause mandate because Congress has
provided adequate substitute procedures for habeas cor
pus. The Government submits there has been compliance
with the Suspension Clause because the DTA review
process in the Court of Appeals, see DTA §1005(e), pro
vides an adequate substitute. Congress has granted that
court jurisdiction to consider
“(i) whether the status determination of the [CSRT]
. . . was consistent with the standards and procedures
specified by the Secretary of Defense . . . and (ii) to the
extent the Constitution and laws of the United States
are applicable, whether the use of such standards and
procedures to make the determination is consistent
with the Constitution and laws of the United States.”
§1005(e)(2)(C), 119 Stat. 2742.
The Court of Appeals, having decided that the writ does
not run to the detainees in any event, found it unneces
sary to consider whether an adequate substitute has been
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provided. In the ordinary course we would remand to the
Court of Appeals to consider this question in the first
instance. See Youakim v. Miller, 425 U. S. 231, 234 (1976)
(per curiam). It is well settled, however, that the Court’s
practice of declining to address issues left unresolved in
earlier proceedings is not an inflexible rule. Ibid. Depar
ture from the rule is appropriate in “exceptional” circum
stances. See Cooper Industries, Inc. v. Aviall Services,
Inc., 543 U. S. 157, 169 (2004); Duignan v. United States,
274 U. S. 195, 200 (1927).
The gravity of the separation-of-powers issues raised by
these cases and the fact that these detainees have been
denied meaningful access to a judicial forum for a period of
years render these cases exceptional. The parties before
us have addressed the adequacy issue. While we would
have found it informative to consider the reasoning of the
Court of Appeals on this point, we must weigh that
against the harms petitioners may endure from additional
delay. And, given there are few precedents addressing
what features an adequate substitute for habeas corpus
must contain, in all likelihood a remand simply would
delay ultimate resolution of the issue by this Court.
We do have the benefit of the Court of Appeals’ con
struction of key provisions of the DTA. When we granted
certiorari in these cases, we noted “it would be of material
assistance to consult any decision” in the parallel DTA
review proceedings pending in the Court of Appeals, spe
cifically any rulings in the matter of Bismullah v. Gates.
551 U. S. ___ (2007). Although the Court of Appeals has
yet to complete a DTA review proceeding, the three-judge
panel in Bismullah has issued an interim order giving
guidance as to what evidence can be made part of the
record on review and what access the detainees can have
to counsel and to classified information. See 501 F. 3d 178
(CADC) (Bismullah I), reh’g denied, 503 F. 3d 137 (CADC
2007) (Bismullah II). In that matter the full court denied
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the Government’s motion for rehearing en banc, see Bismullah v. Gates, 514 F. 3d 1291 (CADC 2008) (Bismullah
III). The order denying rehearing was accompanied by
five separate statements from members of the court, which
offer differing views as to scope of the judicial review
Congress intended these detainees to have. Ibid.
Under the circumstances we believe the costs of further
delay substantially outweigh any benefits of remanding to
the Court of Appeals to consider the issue it did not ad
dress in these cases.
A
Our case law does not contain extensive discussion of
standards defining suspension of the writ or of circum
stances under which suspension has occurred. This sim
ply confirms the care Congress has taken throughout our
Nation’s history to preserve the writ and its function.
Indeed, most of the major legislative enactments pertain
ing to habeas corpus have acted not to contract the writ’s
protection but to expand it or to hasten resolution of pris
oners’ claims. See, e.g., Habeas Corpus Act of 1867, ch. 28,
§1, 14 Stat. 385 (current version codified at 28 U. S. C.
§2241 (2000 ed. and Supp. V) (extending the federal writ
to state prisoners)); Cf. Harris v. Nelson, 394 U. S. 286,
299–300 (1969) (interpreting the All Writs Act, 28 U. S. C.
§1651, to allow discovery in habeas corpus proceedings);
Peyton v. Rowe, 391 U. S. 54, 64–65 (1968) (interpreting
the then-existing version of §2241 to allow petitioner to
proceed with his habeas corpus action, even though he had
not yet begun to serve his sentence).
There are exceptions, of course. Title I of the Antiterror
ism and Effective Death Penalty Act of 1996 (AEDPA),
§106, 110 Stat. 1220, contains certain gatekeeping provi
sions that restrict a prisoner’s ability to bring new and
repetitive claims in “second or successive” habeas corpus
actions. We upheld these provisions against a Suspension
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Clause challenge in Felker v. Turpin, 518 U. S. 651, 662–
664 (1996). The provisions at issue in Felker, however, did
not constitute a substantial departure from common-law
habeas procedures. The provisions, for the most part,
codified the longstanding abuse-of-the-writ doctrine. Id.,
at 664; see also McCleskey v. Zant, 499 U. S. 467, 489
(1991). AEDPA applies, moreover, to federal, postconvic
tion review after criminal proceedings in state court have
taken place. As of this point, cases discussing the imple
mentation of that statute give little helpful instruction
(save perhaps by contrast) for the instant cases, where no
trial has been held.
The two leading cases addressing habeas substitutes,
Swain v. Pressley, 430 U. S. 372 (1977), and United States
v. Hayman, 342 U. S. 205 (1952), likewise provide little
guidance here. The statutes at issue were attempts to
streamline habeas corpus relief, not to cut it back.
The statute discussed in Hayman was 28 U. S. C. §2255.
It replaced traditional habeas corpus for federal prisoners
(at least in the first instance) with a process that allowed
the prisoner to file a motion with the sentencing court on
the ground that his sentence was, inter alia, “ ‘imposed in
violation of the Constitution or laws of the United States.’ ”
342 U. S., at 207, n. 1. The purpose and effect of the stat
ute was not to restrict access to the writ but to make
postconviction proceedings more efficient. It directed
claims not to the court that had territorial jurisdiction
over the place of the petitioner’s confinement but to the
sentencing court, a court already familiar with the facts of
the case. As the Hayman Court explained
“Section 2255 . . . was passed at the instance of the
Judicial Conference to meet practical difficulties that
had arisen in administering the habeas corpus juris
diction of the federal courts. Nowhere in the history
of Section 2255 do we find any purpose to impinge
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upon prisoners’ rights of collateral attack upon their
convictions. On the contrary, the sole purpose was to
minimize the difficulties encountered in habeas cor
pus hearings by affording the same rights in another
and more convenient forum.” Id., at 219.
See also Hill v. United States, 368 U. S. 424, 427, 428, and
n. 5 (1962) (noting that §2255 provides a remedy in the
sentencing court that is “exactly commensurate” with the
pre-existing federal habeas corpus remedy).
The statute in Swain, D. C. Code Ann. §23–110(g)
(1973), applied to prisoners in custody under sentence of
the Superior Court of the District of Columbia. Before
enactment of the District of Columbia Court Reform and
Criminal Procedure Act of 1970 (D. C. Court Reform Act),
84 Stat. 473, those prisoners could file habeas petitions in
the United States District Court for the District of Colum
bia. The Act, which was patterned on §2255, substituted a
new collateral process in the Superior Court for the pre
existing habeas corpus procedure in the District Court.
See Swain, 430 U. S., at 374–378. But, again, the purpose
and effect of the statute was to expedite consideration of
the prisoner’s claims, not to delay or frustrate it. See id.,
at 375, n. 4 (noting that the purpose of the D. C. Court
Reform Act was to “alleviate” administrative burdens on
the District Court).
That the statutes in Hayman and Swain were designed
to strengthen, rather than dilute, the writ’s protections
was evident, furthermore, from this significant fact: Nei
ther statute eliminated traditional habeas corpus relief.
In both cases the statute at issue had a saving clause,
providing that a writ of habeas corpus would be available
if the alternative process proved inadequate or ineffective.
Swain, supra, at 381; Hayman, supra, at 223. The Court
placed explicit reliance upon these provisions in upholding
the statutes against constitutional challenges. See Swain,
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supra, at 381 (noting that the provision “avoid[ed] any
serious question about the constitutionality of the stat
ute”); Hayman, supra, at 223 (noting that, because habeas
remained available as a last resort, it was unnecessary to
“reach constitutional questions”).
Unlike in Hayman and Swain, here we confront stat
utes, the DTA and the MCA, that were intended to cir
cumscribe habeas review. Congress’ purpose is evident
not only from the unequivocal nature of MCA §7’s jurisdic
tion-stripping language, 28 U. S. C. A. §2241(e)(1) (Supp.
2007) (“No court, justice, or judge shall have jurisdiction to
hear or consider an application for a writ of habeas corpus
. . .”), but also from a comparison of the DTA to the stat
utes at issue in Hayman and Swain. When interpreting a
statute, we examine related provisions in other parts of
the U. S. Code. See, e.g., West Virginia Univ. Hospitals,
Inc. v. Casey, 499 U. S. 83, 88–97 (1991); Babbitt v. Sweet
Home Chapter, Communities for Great Ore., 515 U. S. 687,
717–718 (1995) (SCALIA, J., dissenting); see generally W.
Eskridge, P. Frickey, & E. Garrett, Cases and Materials
on Legislation: Statutes and the Creation of Public Policy
1039 (3d ed. 2001). When Congress has intended to re
place traditional habeas corpus with habeas-like substi
tutes, as was the case in Hayman and Swain, it has
granted to the courts broad remedial powers to secure the
historic office of the writ. In the §2255 context, for exam
ple, Congress has granted to the reviewing court power to
“determine the issues and make findings of fact and con
clusions of law” with respect to whether “the judgment [of
conviction] was rendered without jurisdiction, or . . . the
sentence imposed was not authorized by law or otherwise
open to collateral attack.” 28 U. S. C. A. §2255(b) (Supp.
2008). The D. C. Court Reform Act, the statute upheld in
Swain, contained a similar provision. §23–110(g), 84 Stat.
609.
In contrast the DTA’s jurisdictional grant is quite lim
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ited. The Court of Appeals has jurisdiction not to inquire
into the legality of the detention generally but only to
assess whether the CSRT complied with the “standards
and procedures specified by the Secretary of Defense” and
whether those standards and procedures are lawful. DTA
§1005(e)(2)(C), 119 Stat. 2742. If Congress had envisioned
DTA review as coextensive with traditional habeas corpus,
it would not have drafted the statute in this manner.
Instead, it would have used language similar to what it
used in the statutes at issue in Hayman and Swain. Cf.
Russello v. United States, 464 U. S. 16, 23 (1983)
(“ ‘[W]here Congress includes particular language in one
section of a statute but omits it in another section of the
same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or
exclusion’ ” (quoting United States v. Wong Kim Bo, 472
F. 2d 720, 722 (CA5 1972))). Unlike in Hayman and
Swain, moreover, there has been no effort to preserve
habeas corpus review as an avenue of last resort. No
saving clause exists in either the MCA or the DTA. And
MCA §7 eliminates habeas review for these petitioners.
The differences between the DTA and the habeas stat
ute that would govern in MCA §7’s absence, 28 U. S. C.
§2241 (2000 ed. and Supp. V), are likewise telling. In
§2241 (2000 ed.) Congress confirmed the authority of “any
justice” or “circuit judge” to issue the writ. Cf. Felker, 518
U. S., at 660–661 (interpreting Title I of AEDPA to not
strip from this Court the power to entertain original ha
beas corpus petitions). That statute accommodates the
necessity for factfinding that will arise in some cases by
allowing the appellate judge or Justice to transfer the case
to a district court of competent jurisdiction, whose institu
tional capacity for factfinding is superior to his or her own.
See 28 U. S. C. §2241(b). By granting the Court of Ap
peals “exclusive” jurisdiction over petitioners’ cases, see
DTA §1005(e)(2)(A), 119 Stat. 2742, Congress has fore
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closed that option. This choice indicates Congress in
tended the Court of Appeals to have a more limited role in
enemy combatant status determinations than a district
court has in habeas corpus proceedings. The DTA should
be interpreted to accord some latitude to the Court of
Appeals to fashion procedures necessary to make its re
view function a meaningful one, but, if congressional
intent is to be respected, the procedures adopted cannot be
as extensive or as protective of the rights of the detainees
as they would be in a §2241 proceeding. Otherwise there
would have been no, or very little, purpose for enacting the
DTA.
To the extent any doubt remains about Congress’ intent,
the legislative history confirms what the plain text
strongly suggests: In passing the DTA Congress did not
intend to create a process that differs from traditional
habeas corpus process in name only. It intended to create
a more limited procedure. See, e.g., 151 Cong. Rec. S14263
(Dec. 21, 2005) (statement of Sen. Graham) (noting that
the DTA “extinguish[es] these habeas and other actions in
order to effect a transfer of jurisdiction over these cases to
the DC Circuit Court” and agreeing that the bill “create[s]
in their place a very limited judicial review of certain
military administrative decisions”); id., at S14268 (state
ment of Sen. Kyl) (“It is important to note that the limited
judicial review authorized by paragraphs 2 and 3 of sub
section (e) [of DTA §1005] are not habeas-corpus review.
It is a limited judicial review of its own nature”).
It is against this background that we must interpret the
DTA and assess its adequacy as a substitute for habeas
corpus. The present cases thus test the limits of the Sus
pension Clause in ways that Hayman and Swain did not.
B
We do not endeavor to offer a comprehensive summary
of the requisites for an adequate substitute for habeas
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corpus. We do consider it uncontroversial, however, that
the privilege of habeas corpus entitles the prisoner to a
meaningful opportunity to demonstrate that he is being
held pursuant to “the erroneous application or interpreta
tion” of relevant law. St. Cyr, 533 U. S., at 302. And the
habeas court must have the power to order the conditional
release of an individual unlawfully detained—though
release need not be the exclusive remedy and is not the
appropriate one in every case in which the writ is granted.
See Ex parte Bollman, 4 Cranch 75, 136 (1807) (where
imprisonment is unlawful, the court “can only direct [the
prisoner] to be discharged”); R. Hurd, Treatise on the
Right of Personal Liberty, and On the Writ of Habeas
Corpus and the Practice Connected with It: With a View of
the Law of Extradition of Fugitives 222 (2d ed. 1876) (“It
cannot be denied where ‘a probable ground is shown that
the party is imprisoned without just cause, and therefore,
hath a right to be delivered,’ for the writ then becomes a
‘writ of right, which may not be denied but ought to be
granted to every man that is committed or detained in
prison or otherwise restrained of his liberty’ ”). But see
Chessman v. Teets, 354 U. S. 156, 165–166 (1957) (re
manding in a habeas case for retrial within a “reasonable
time”). These are the easily identified attributes of any
constitutionally adequate habeas corpus proceeding.
But, depending on the circumstances, more may be
required.
Indeed, common-law habeas corpus was, above all, an
adaptable remedy. Its precise application and scope
changed depending upon the circumstances. See 3 Blackstone *131 (describing habeas as “the great and efficacious
writ, in all manner of illegal confinement”); see also
Schlup v. Delo, 513 U. S. 298, 319 (1995) (Habeas “is, at
its core, an equitable remedy”); Jones v. Cunningham, 371
U. S. 236, 243 (1963) (Habeas is not “a static, narrow,
formalistic remedy; its scope has grown to achieve its
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grand purpose”). It appears the common-law habeas
court’s role was most extensive in cases of pretrial and
noncriminal detention, where there had been little or no
previous judicial review of the cause for detention. Nota
bly, the black-letter rule that prisoners could not contro
vert facts in the jailer’s return was not followed (or at least
not with consistency) in such cases. Hurd, supra, at 271
(noting that the general rule was “subject to exceptions”
including cases of bail and impressment); Oakes, Legal
History in the High Court—Habeas Corpus, 64 Mich. L.
Rev. 451, 457 (1966) (“[W]hen a prisoner applied for ha
beas corpus before indictment or trial, some courts exam
ined the written depositions on which he had been ar
rested or committed, and others even heard oral testimony
to determine whether the evidence was sufficient to justi
fying holding him for trial” (footnotes omitted)); Fallon &
Meltzer, Habeas Corpus Jurisdiction, Substantive Rights,
and the War on Terror, 120 Harv. L. Rev. 2029, 2102
(2007) (“[T]he early practice was not consistent: courts
occasionally permitted factual inquiries when no other
opportunity for judicial review existed”).
There is evidence from 19th-century American sources
indicating that, even in States that accorded strong res
judicata effect to prior adjudications, habeas courts in this
country routinely allowed prisoners to introduce exculpa
tory evidence that was either unknown or previously
unavailable to the prisoner. See, e.g., Ex parte Pattison,
56 Miss. 161, 164 (1878) (noting that “[w]hile the former
adjudication must be considered as conclusive on the
testimony then adduced” “newly developed exculpatory
evidence . . . may authorize the admission to bail”); Ex
parte Foster, 5 Tex. Ct. App. 625, 644 (1879) (construing
the State’s habeas statute to allow for the introduction of
new evidence “where important testimony has been ob
tained, which, though not newly discovered, or which,
though known to [the petitioner], it was not in his power

52

BOUMEDIENE v. BUSH
Opinion of the Court

to produce at the former hearing; [and] where the evidence
was newly discovered”); People v. Martin, 7 N. Y. Leg. Obs.
49, 56 (1848) (“If in custody on criminal process before
indictment, the prisoner has an absolute right to demand
that the original depositions be looked into to see whether
any crime is in fact imputed to him, and the inquiry will
by no means be confined to the return. Facts out of the
return may be gone into to ascertain whether the commit
ting magistrate may not have arrived at an illogical con
clusion upon the evidence given before him . . .”); see
generally W. Church, Treatise on the Writ of Habeas
Corpus §182, p. 235 1886) (hereinafter Church) (noting
that habeas courts would “hear evidence anew if justice
require it”). Justice McLean, on Circuit in 1855, expressed
his view that a habeas court should consider a prior judg
ment conclusive “where there was clearly jurisdiction and
a full and fair hearing; but that it might not be so consid
ered when any of these requisites were wanting.” Ex parte
Robinson, 20 F. Cas. 969, 971, (No. 11,935) (CC Ohio
1855). To illustrate the circumstances in which the prior
adjudication did not bind the habeas court, he gave the
example of a case in which “[s]everal unimpeached wit
nesses” provided new evidence to exculpate the prisoner.
Ibid.
The idea that the necessary scope of habeas review in
part depends upon the rigor of any earlier proceedings
accords with our test for procedural adequacy in the due
process context. See Mathews v. Eldridge, 424 U. S. 319,
335 (1976) (noting that the Due Process Clause requires
an assessment of, inter alia, “the risk of an erroneous
deprivation of [a liberty interest;] and the probable value,
if any, of additional or substitute procedural safeguards”).
This principle has an established foundation in habeas
corpus jurisprudence as well, as Chief Justice Marshall’s
opinion in Ex parte Watkins, 3 Pet. 193 (1830), demon
strates. Like the petitioner in Swain, Watkins sought a
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writ of habeas corpus after being imprisoned pursuant to a
judgment of a District of Columbia court. In holding that
the judgment stood on “high ground,” 3 Pet., at 209, the
Chief Justice emphasized the character of the court that
rendered the original judgment, noting it was a “court of
record, having general jurisdiction over criminal cases.”
Id., at 203. In contrast to “inferior” tribunals of limited
jurisdiction, ibid., courts of record had broad remedial
powers, which gave the habeas court greater confidence in
the judgment’s validity. See generally Neuman, Habeas
Corpus, Executive Detention, and the Removal of Aliens,
98 Colum. L. Rev. 961, 982–983 (1998).
Accordingly, where relief is sought from a sentence that
resulted from the judgment of a court of record, as was the
case in Watkins and indeed in most federal habeas cases,
considerable deference is owed to the court that ordered
confinement. See Brown v. Allen, 344 U. S. 443, 506
(1953) (opinion of Frankfurter, J.) (noting that a federal
habeas court should accept a state court’s factual findings
unless “a vital flaw be found in the process of ascertaining
such facts in the State court”). Likewise in those cases the
prisoner should exhaust adequate alternative remedies
before filing for the writ in federal court. See Ex parte
Royall, 117 U. S. 241, 251–252 (1886) (requiring exhaus
tion of state collateral processes). Both aspects of federal
habeas corpus review are justified because it can be as
sumed that, in the usual course, a court of record provides
defendants with a fair, adversary proceeding. In cases
involving state convictions this framework also respects
federalism; and in federal cases it has added justification
because the prisoner already has had a chance to seek
review of his conviction in a federal forum through a direct
appeal. The present cases fall outside these categories,
however; for here the detention is by executive order.
Where a person is detained by executive order, rather
than, say, after being tried and convicted in a court, the
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need for collateral review is most pressing. A criminal
conviction in the usual course occurs after a judicial hear
ing before a tribunal disinterested in the outcome and
committed to procedures designed to ensure its own inde
pendence. These dynamics are not inherent in executive
detention orders or executive review procedures. In this
context the need for habeas corpus is more urgent. The
intended duration of the detention and the reasons for it
bear upon the precise scope of the inquiry. Habeas corpus
proceedings need not resemble a criminal trial, even when
the detention is by executive order. But the writ must be
effective. The habeas court must have sufficient authority
to conduct a meaningful review of both the cause for de
tention and the Executive’s power to detain.
To determine the necessary scope of habeas corpus
review, therefore, we must assess the CSRT process, the
mechanism through which petitioners’ designation as
enemy combatants became final. Whether one character
izes the CSRT process as direct review of the Executive’s
battlefield determination that the detainee is an enemy
combatant—as the parties have and as we do—or as the
first step in the collateral review of a battlefield determi
nation makes no difference in a proper analysis of whether
the procedures Congress put in place are an adequate
substitute for habeas corpus. What matters is the sum
total of procedural protections afforded to the detainee at
all stages, direct and collateral.
Petitioners identify what they see as myriad deficiencies
in the CSRTs. The most relevant for our purposes are the
constraints upon the detainee’s ability to rebut the factual
basis for the Government’s assertion that he is an enemy
combatant. As already noted, see Part IV–C, supra, at the
CSRT stage the detainee has limited means to find or
present evidence to challenge the Government’s case
against him. He does not have the assistance of counsel
and may not be aware of the most critical allegations that
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the Government relied upon to order his detention. See
App. to Pet. for Cert. in No. 06–1196, at 156, ¶F(8) (noting
that the detainee can access only the “unclassified portion
of the Government Information”). The detainee can con
front witnesses that testify during the CSRT proceedings.
Id., at 144, ¶g(8). But given that there are in effect no
limits on the admission of hearsay evidence—the only
requirement is that the tribunal deem the evidence “rele
vant and helpful,” ibid., ¶g(9)—the detainee’s opportunity
to question witnesses is likely to be more theoretical than
real.
The Government defends the CSRT process, arguing
that it was designed to conform to the procedures sug
gested by the plurality in Hamdi. See 542 U. S., at 538.
Setting aside the fact that the relevant language in Hamdi
did not garner a majority of the Court, it does not control
the matter at hand. None of the parties in Hamdi argued
there had been a suspension of the writ. Nor could they.
The §2241 habeas corpus process remained in place, id., at
525. Accordingly, the plurality concentrated on whether
the Executive had the authority to detain and, if so, what
rights the detainee had under the Due Process Clause.
True, there are places in the Hamdi plurality opinion
where it is difficult to tell where its extrapolation of §2241
ends and its analysis of the petitioner’s Due Process rights
begins. But the Court had no occasion to define the neces
sary scope of habeas review, for Suspension Clause pur
poses, in the context of enemy combatant detentions. The
closest the plurality came to doing so was in discussing
whether, in light of separation-of-powers concerns, §2241
should be construed to forbid the District Court from
inquiring beyond the affidavit Hamdi’s custodian provided
in answer to the detainee’s habeas petition. The plurality
answered this question with an emphatic “no.” Id., at 527
(labeling this argument as “extreme”); id., at 535–536.
Even if we were to assume that the CSRTs satisfy due
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process standards, it would not end our inquiry. Habeas
corpus is a collateral process that exists, in Justice
Holmes’ words, to “cu[t] through all forms and g[o] to the
very tissue of the structure. It comes in from the outside,
not in subordination to the proceedings, and although
every form may have been preserved opens the inquiry
whether they have been more than an empty shell.”
Frank v. Mangum, 237 U. S. 309, 346 (1915) (dissenting
opinion). Even when the procedures authorizing detention
are structurally sound, the Suspension Clause remains
applicable and the writ relevant. See 2 Chambers, Course
of Lectures on English Law 1767–1773, at 6 (“Liberty may
be violated either by arbitrary imprisonment without law
or the appearance of law, or by a lawful magistrate for an
unlawful reason”). This is so, as Hayman and Swain
make clear, even where the prisoner is detained after a
criminal trial conducted in full accordance with the protec
tions of the Bill of Rights. Were this not the case, there
would have been no reason for the Court to inquire into
the adequacy of substitute habeas procedures in Hayman
and Swain. That the prisoners were detained pursuant to
the most rigorous proceedings imaginable, a full criminal
trial, would have been enough to render any habeas sub
stitute acceptable per se.
Although we make no judgment as to whether the
CSRTs, as currently constituted, satisfy due process stan
dards, we agree with petitioners that, even when all the
parties involved in this process act with diligence and in
good faith, there is considerable risk of error in the tribu
nal’s findings of fact. This is a risk inherent in any proc
ess that, in the words of the former Chief Judge of the
Court of Appeals, is “closed and accusatorial.” See Bismullah III, 514 F. 3d, at 1296 (Ginsburg, C. J., concurring
in denial of rehearing en banc). And given that the conse
quence of error may be detention of persons for the dura
tion of hostilities that may last a generation or more, this
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is a risk too significant to ignore.
For the writ of habeas corpus, or its substitute, to func
tion as an effective and proper remedy in this context, the
court that conducts the habeas proceeding must have the
means to correct errors that occurred during the CSRT
proceedings. This includes some authority to assess the
sufficiency of the Government’s evidence against the
detainee. It also must have the authority to admit and
consider relevant exculpatory evidence that was not intro
duced during the earlier proceeding. Federal habeas
petitioners long have had the means to supplement the
record on review, even in the postconviction habeas set
ting. See Townsend v. Sain, 372 U. S. 293, 313 (1963),
overruled in part by Keeney v. Tamayo-Reyes, 504 U. S. 1,
5 (1992).
Here that opportunity is constitutionally
required.
Consistent with the historic function and province of the
writ, habeas corpus review may be more circumscribed if
the underlying detention proceedings are more thorough
than they were here. In two habeas cases involving enemy
aliens tried for war crimes, In re Yamashita, 327 U. S. 1
(1946), and Ex parte Quirin, 317 U. S. 1 (1942), for exam
ple, this Court limited its review to determining whether
the Executive had legal authority to try the petitioners by
military commission. See Yamashita, supra, at 8 (“[O]n
application for habeas corpus we are not concerned with
the guilt or innocence of the petitioners. We consider here
only the lawful power of the commission to try the peti
tioner for the offense charged”); Quirin, supra, at 25 (“We
are not here concerned with any question of the guilt or
innocence of petitioners”). Military courts are not courts of
record. See Watkins, 3 Pet., at 209; Church 513. And the
procedures used to try General Yamashita have been
sharply criticized by Members of this Court. See Hamdan,
548 U. S., at 617; Yamashita, supra, at 41–81 (Rutledge,
J., dissenting). We need not revisit these cases, however.
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For on their own terms, the proceedings in Yamashita and
Quirin, like those in Eisentrager, had an adversarial
structure that is lacking here. See Yamashita, supra, at 5
(noting that General Yamashita was represented by six
military lawyers and that “[t]hroughout the proceedings
. . . defense counsel . . . demonstrated their professional
skill and resourcefulness and their proper zeal for the
defense with which they were charged”); Quirin, supra, at
23–24; Exec. Order No. 9185, 7 Fed. Reg. 5103 (1942)
(appointing counsel to represent the German saboteurs).
The extent of the showing required of the Government
in these cases is a matter to be determined. We need not
explore it further at this stage. We do hold that when the
judicial power to issue habeas corpus properly is invoked
the judicial officer must have adequate authority to make
a determination in light of the relevant law and facts and
to formulate and issue appropriate orders for relief, in
cluding, if necessary, an order directing the prisoner’s
release.
C
We now consider whether the DTA allows the Court of
Appeals to conduct a proceeding meeting these standards.
“[W]e are obligated to construe the statute to avoid [con
stitutional] problems” if it is “ ‘fairly possible’ ” to do so. St.
Cyr, 533 U. S., at 299–300 (quoting Crowell v. Benson, 285
U. S. 22, 62 (1932)). There are limits to this principle,
however. The canon of constitutional avoidance does not
supplant traditional modes of statutory interpretation.
See Clark v. Martinez, 543 U. S. 371, 385 (2005) (“The
canon of constitutional avoidance comes into play only
when, after the application of ordinary textual analysis,
the statute is found to be susceptible of more than one
construction; and the canon functions as a means of choosing between them”). We cannot ignore the text and pur
pose of a statute in order to save it.
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The DTA does not explicitly empower the Court of Ap
peals to order the applicant in a DTA review proceeding
released should the court find that the standards and
procedures used at his CSRT hearing were insufficient to
justify detention. This is troubling. Yet, for present pur
poses, we can assume congressional silence permits a
constitutionally required remedy. In that case it would be
possible to hold that a remedy of release is impliedly
provided for. The DTA might be read, furthermore, to
allow the petitioners to assert most, if not all, of the legal
claims they seek to advance, including their most basic
claim: that the President has no authority under the
AUMF to detain them indefinitely. (Whether the Presi
dent has such authority turns on whether the AUMF
authorizes—and the Constitution permits—the indefinite
detention of “enemy combatants” as the Department of
Defense defines that term. Thus a challenge to the Presi
dent’s authority to detain is, in essence, a challenge to the
Department’s definition of enemy combatant, a “standard”
used by the CSRTs in petitioners’ cases.) At oral argu
ment, the Solicitor General urged us to adopt both these
constructions, if doing so would allow MCA §7 to remain
intact. See Tr. of Oral Arg. 37, 53.
The absence of a release remedy and specific language
allowing AUMF challenges are not the only constitutional
infirmities from which the statute potentially suffers,
however. The more difficult question is whether the DTA
permits the Court of Appeals to make requisite findings of
fact. The DTA enables petitioners to request “review” of
their CSRT determination in the Court of Appeals, DTA
§1005(e)(2)(B)(i), 119 Stat. 2742; but the “Scope of Review”
provision confines the Court of Appeals’ role to reviewing
whether the CSRT followed the “standards and proce
dures” issued by the Department of Defense and assessing
whether those “standards and procedures” are lawful.
§1005(e)(C), ibid. Among these standards is “the require
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ment that the conclusion of the Tribunal be supported by a
preponderance of the evidence . . . allowing a rebuttable
presumption in favor of the Government’s evidence.”
§1005(e)(C)(i), ibid.
Assuming the DTA can be construed to allow the Court
of Appeals to review or correct the CSRT’s factual deter
minations, as opposed to merely certifying that the tribu
nal applied the correct standard of proof, we see no way to
construe the statute to allow what is also constitutionally
required in this context: an opportunity for the detainee to
present relevant exculpatory evidence that was not made
part of the record in the earlier proceedings.
On its face the statute allows the Court of Appeals to
consider no evidence outside the CSRT record. In the
parallel litigation, however, the Court of Appeals deter
mined that the DTA allows it to order the production of all
“ ‘reasonably available information in the possession of the
U. S. Government bearing on the issue of whether the
detainee meets the criteria to be designated as an enemy
combatant,’ ” regardless of whether this evidence was put
before the CSRT. See Bismullah I, 501 F. 3d, at 180. The
Government, see Pet. for Cert. pending in Gates v. Bismullah, No. 07–1054 (hereinafter Bismullah Pet.), with sup
port from five members of the Court of Appeals, see Bismullah III, 514 F. 3d, at 1299 (Henderson, J., dissenting
from denial of rehearing en banc); id., at 1302 (opinion of
Randolph, J.) (same); id., at 1306 (opinion of Brown, J.)
(same), disagrees with this interpretation. For present
purposes, however, we can assume that the Court of Ap
peals was correct that the DTA allows introduction and
consideration of relevant exculpatory evidence that was
“reasonably available” to the Government at the time of
the CSRT but not made part of the record. Even so, the
DTA review proceeding falls short of being a constitution
ally adequate substitute, for the detainee still would have
no opportunity to present evidence discovered after the
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CSRT proceedings concluded.
Under the DTA the Court of Appeals has the power to
review CSRT determinations by assessing the legality of
standards and procedures. This implies the power to
inquire into what happened at the CSRT hearing and,
perhaps, to remedy certain deficiencies in that proceeding.
But should the Court of Appeals determine that the CSRT
followed appropriate and lawful standards and proce
dures, it will have reached the limits of its jurisdiction.
There is no language in the DTA that can be construed to
allow the Court of Appeals to admit and consider newly
discovered evidence that could not have been made part of
the CSRT record because it was unavailable to either the
Government or the detainee when the CSRT made its
findings. This evidence, however, may be critical to the
detainee’s argument that he is not an enemy combatant
and there is no cause to detain him.
This is not a remote hypothetical. One of the petition
ers, Mohamed Nechla, requested at his CSRT hearing that
the Government contact his employer. The petitioner
claimed the employer would corroborate Nechla’s conten
tion he had no affiliation with al Qaeda. Although the
CSRT determined this testimony would be relevant, it also
found the witness was not reasonably available to testify
at the time of the hearing. Petitioner’s counsel, however,
now represents the witness is available to be heard. See
Brief for Boumediene Petitioners 5. If a detainee can
present reasonably available evidence demonstrating
there is no basis for his continued detention, he must have
the opportunity to present this evidence to a habeas cor
pus court. Even under the Court of Appeals’ generous
construction of the DTA, however, the evidence identified
by Nechla would be inadmissible in a DTA review proceed
ing. The role of an Article III court in the exercise of its
habeas corpus function cannot be circumscribed in this
manner.
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By foreclosing consideration of evidence not presented or
reasonably available to the detainee at the CSRT proceed
ings, the DTA disadvantages the detainee by limiting the
scope of collateral review to a record that may not be
accurate or complete. In other contexts, e.g., in post-trial
habeas cases where the prisoner already has had a full
and fair opportunity to develop the factual predicate of his
claims, similar limitations on the scope of habeas review
may be appropriate. See Williams v. Taylor, 529 U. S.
420, 436–437 (2000) (noting that §2254 “does not equate
prisoners who exercise diligence in pursuing their claims
with those who do not”). In this context, however, where
the underlying detention proceedings lack the necessary
adversarial character, the detainee cannot be held respon
sible for all deficiencies in the record.
The Government does not make the alternative argu
ment that the DTA allows for the introduction of previ
ously unavailable exculpatory evidence on appeal. It does
point out, however, that if a detainee obtains such evi
dence, he can request that the Deputy Secretary of De
fense convene a new CSRT. See Supp. Brief for Respon
dents 4. Whatever the merits of this procedure, it is an
insufficient replacement for the factual review these de
tainees are entitled to receive through habeas corpus. The
Deputy Secretary’s determination whether to initiate new
proceedings is wholly a discretionary one. See Dept. of
Defense, Office for the Administrative Review of the De
tention of Enemy Combatants, Instruction 5421.1, Proce
dure for Review of “New Evidence” Relating to Enemy
Combatant (EC) Status ¶5(d) (May 7, 2007) (Instruction
5421.1) (“The decision to convene a CSRT to reconsider the
basis of the detainee’s [enemy combatant] status in light of
‘new evidence’ is a matter vested in the unreviewable
discretion of the [Deputy Secretary of Defense]”). And we
see no way to construe the DTA to allow a detainee to
challenge the Deputy Secretary’s decision not to open a
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new CSRT pursuant to Instruction 5421.1. Congress
directed the Secretary of Defense to devise procedures for
considering new evidence, see DTA §1005(a)(3), but the
detainee has no mechanism for ensuring that those proce
dures are followed. DTA §1005(e)(2)(C), 119 Stat. 2742,
makes clear that the Court of Appeals’ jurisdiction is
“limited to consideration of . . . whether the status deter
mination of the Combatant Status Review Tribunal with
regard to such alien was consistent with the standards
and procedures specified by the Secretary of Defense . . .
and . . . whether the use of such standards and procedures
to make the determination is consistent with the Constitu
tion and laws of the United States.” DTA §1005(e)(2)(A),
ibid., further narrows the Court of Appeals’ jurisdiction to
reviewing “any final decision of a Combatant Status Re
view Tribunal that an alien is properly detained as an
enemy combatant.” The Deputy Secretary’s determination
whether to convene a new CSRT is not a “status determi
nation of the Combatant Status Review Tribunal,” much
less a “final decision” of that body.
We do not imply DTA review would be a constitutionally
sufficient replacement for habeas corpus but for these
limitations on the detainee’s ability to present exculpatory
evidence. For even if it were possible, as a textual matter,
to read into the statute each of the necessary procedures
we have identified, we could not overlook the cumulative
effect of our doing so. To hold that the detainees at Guan
tanamo may, under the DTA, challenge the President’s
legal authority to detain them, contest the CSRT’s find
ings of fact, supplement the record on review with excul
patory evidence, and request an order of release would
come close to reinstating the §2241 habeas corpus process
Congress sought to deny them. The language of the stat
ute, read in light of Congress’ reasons for enacting it,
cannot bear this interpretation. Petitioners have met
their burden of establishing that the DTA review process
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is, on its face, an inadequate substitute for habeas corpus.
Although we do not hold that an adequate substitute
must duplicate §2241 in all respects, it suffices that the
Government has not established that the detainees’ access
to the statutory review provisions at issue is an adequate
substitute for the writ of habeas corpus. MCA §7 thus
effects an unconstitutional suspension of the writ. In view
of our holding we need not discuss the reach of the writ
with respect to claims of unlawful conditions of treatment
or confinement.
VI
A
In light of our conclusion that there is no jurisdictional
bar to the District Court’s entertaining petitioners’ claims
the question remains whether there are prudential barri
ers to habeas corpus review under these circumstances.
The Government argues petitioners must seek review of
their CSRT determinations in the Court of Appeals before
they can proceed with their habeas corpus actions in the
District Court. As noted earlier, in other contexts and for
prudential reasons this Court has required exhaustion of
alternative remedies before a prisoner can seek federal
habeas relief. Most of these cases were brought by prison
ers in state custody, e.g., Ex parte Royall, 117 U. S. 241,
and thus involved federalism concerns that are not rele
vant here. But we have extended this rule to require
defendants in courts-martial to exhaust their military
appeals before proceeding with a federal habeas corpus
action. See Schlesinger, 420 U. S., at 758.
The real risks, the real threats, of terrorist attacks are
constant and not likely soon to abate. The ways to disrupt
our life and laws are so many and unforeseen that the
Court should not attempt even some general catalogue of
crises that might occur. Certain principles are apparent,
however. Practical considerations and exigent circum
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stances inform the definition and reach of the law’s writs,
including habeas corpus. The cases and our tradition
reflect this precept.
In cases involving foreign citizens detained abroad by
the Executive, it likely would be both an impractical and
unprecedented extension of judicial power to assume that
habeas corpus would be available at the moment the
prisoner is taken into custody. If and when habeas corpus
jurisdiction applies, as it does in these cases, then proper
deference can be accorded to reasonable procedures for
screening and initial detention under lawful and proper
conditions of confinement and treatment for a reasonable
period of time. Domestic exigencies, furthermore, might
also impose such onerous burdens on the Government that
here, too, the Judicial Branch would be required to devise
sensible rules for staying habeas corpus proceedings until
the Government can comply with its requirements in a
responsible way. Cf. Ex parte Milligan, 4 Wall., at 127
(“If, in foreign invasion or civil war, the courts are actually
closed, and it is impossible to administer criminal justice
according to law, then, on the theatre of active military
operations, where war really prevails, there is a necessity
to furnish a substitute for the civil authority, thus over
thrown, to preserve the safety of the army and society; and
as no power is left but the military, it is allowed to govern
by martial rule until the laws can have their free course”).
Here, as is true with detainees apprehended abroad, a
relevant consideration in determining the courts’ role is
whether there are suitable alternative processes in place
to protect against the arbitrary exercise of governmental
power.
The cases before us, however, do not involve detainees
who have been held for a short period of time while await
ing their CSRT determinations. Were that the case, or
were it probable that the Court of Appeals could complete
a prompt review of their applications, the case for requir
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ing temporary abstention or exhaustion of alternative
remedies would be much stronger. These qualifications no
longer pertain here. In some of these cases six years have
elapsed without the judicial oversight that habeas corpus
or an adequate substitute demands. And there has been
no showing that the Executive faces such onerous burdens
that it cannot respond to habeas corpus actions. To re
quire these detainees to complete DTA review before
proceeding with their habeas corpus actions would be to
require additional months, if not years, of delay. The first
DTA review applications were filed over a year ago, but no
decisions on the merits have been issued. While some
delay in fashioning new procedures is unavoidable, the
costs of delay can no longer be borne by those who are held
in custody. The detainees in these cases are entitled to a
prompt habeas corpus hearing.
Our decision today holds only that the petitioners before
us are entitled to seek the writ; that the DTA review
procedures are an inadequate substitute for habeas cor
pus; and that the petitioners in these cases need not ex
haust the review procedures in the Court of Appeals before
proceeding with their habeas actions in the District Court.
The only law we identify as unconstitutional is MCA §7,
28 U. S. C. A. §2241(e) (Supp. 2007). Accordingly, both the
DTA and the CSRT process remain intact. Our holding
with regard to exhaustion should not be read to imply that
a habeas court should intervene the moment an enemy
combatant steps foot in a territory where the writ runs.
The Executive is entitled to a reasonable period of time to
determine a detainee’s status before a court entertains
that detainee’s habeas corpus petition. The CSRT process
is the mechanism Congress and the President set up to
deal with these issues. Except in cases of undue delay,
federal courts should refrain from entertaining an enemy
combatant’s habeas corpus petition at least until after the
Department, acting via the CSRT, has had a chance to
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review his status.
B
Although we hold that the DTA is not an adequate and
effective substitute for habeas corpus, it does not follow
that a habeas corpus court may disregard the dangers the
detention in these cases was intended to prevent. Felker,
Swain, and Hayman stand for the proposition that the
Suspension Clause does not resist innovation in the field
of habeas corpus. Certain accommodations can be made to
reduce the burden habeas corpus proceedings will place on
the military without impermissibly diluting the protec
tions of the writ.
In the DTA Congress sought to consolidate review of
petitioners’ claims in the Court of Appeals. Channeling
future cases to one district court would no doubt reduce
administrative burdens on the Government. This is a
legitimate objective that might be advanced even without
an amendment to §2241. If, in a future case, a detainee
files a habeas petition in another judicial district in which
a proper respondent can be served, see Rumsfeld v.
Padilla, 542 U. S. 426, 435–436 (2004), the Government
can move for change of venue to the court that will hear
these petitioners’ cases, the United States District Court
for the District of Columbia. See 28 U. S. C. §1404(a);
Braden v. 30th Judicial Circuit Court of Ky., 410 U. S.
484, 499, n. 15 (1973).
Another of Congress’ reasons for vesting exclusive juris
diction in the Court of Appeals, perhaps, was to avoid the
widespread dissemination of classified information. The
Government has raised similar concerns here and else
where. See Brief for Respondents 55–56; Bismullah Pet.
30. We make no attempt to anticipate all of the eviden
tiary and access-to-counsel issues that will arise during
the course of the detainees’ habeas corpus proceedings.
We recognize, however, that the Government has a legiti
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mate interest in protecting sources and methods of intelli
gence gathering; and we expect that the District Court will
use its discretion to accommodate this interest to the
greatest extent possible. Cf. United States v. Reynolds,
345 U. S. 1, 10 (1953) (recognizing an evidentiary privilege
in a civil damages case where “there is a reasonable dan
ger that compulsion of the evidence will expose military
matters which, in the interest of national security, should
not be divulged”).
These and the other remaining questions are within the
expertise and competence of the District Court to address
in the first instance.
*

*
*
In considering both the procedural and substantive
standards used to impose detention to prevent acts of
terrorism, proper deference must be accorded to the politi
cal branches. See United States v. Curtiss-Wright Export
Corp., 299 U. S. 304, 320 (1936). Unlike the President and
some designated Members of Congress, neither the Mem
bers of this Court nor most federal judges begin the day
with briefings that may describe new and serious threats
to our Nation and its people. The law must accord the
Executive substantial authority to apprehend and detain
those who pose a real danger to our security.
Officials charged with daily operational responsibility
for our security may consider a judicial discourse on the
history of the Habeas Corpus Act of 1679 and like matters
to be far removed from the Nation’s present, urgent con
cerns. Established legal doctrine, however, must be con
sulted for its teaching. Remote in time it may be; irrele
vant to the present it is not. Security depends upon a
sophisticated intelligence apparatus and the ability of our
Armed Forces to act and to interdict. There are further
considerations, however. Security subsists, too, in fidelity
to freedom’s first principles. Chief among these are free
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dom from arbitrary and unlawful restraint and the per
sonal liberty that is secured by adherence to the separa
tion of powers. It is from these principles that the judicial
authority to consider petitions for habeas corpus relief
derives.
Our opinion does not undermine the Executive’s powers
as Commander in Chief. On the contrary, the exercise of
those powers is vindicated, not eroded, when confirmed by
the Judicial Branch. Within the Constitution’s separa
tion-of-powers structure, few exercises of judicial power
are as legitimate or as necessary as the responsibility to
hear challenges to the authority of the Executive to im
prison a person. Some of these petitioners have been in
custody for six years with no definitive judicial determina
tion as to the legality of their detention. Their access to
the writ is a necessity to determine the lawfulness of their
status, even if, in the end, they do not obtain the relief
they seek.
Because our Nation’s past military conflicts have been of
limited duration, it has been possible to leave the outer
boundaries of war powers undefined. If, as some fear,
terrorism continues to pose dangerous threats to us for
years to come, the Court might not have this luxury. This
result is not inevitable, however. The political branches,
consistent with their independent obligations to interpret
and uphold the Constitution, can engage in a genuine
debate about how best to preserve constitutional values
while protecting the Nation from terrorism. Cf. Hamdan,
548 U. S., at 636 (BREYER, J., concurring) (“[J]udicial
insistence upon that consultation does not weaken our
Nation’s ability to deal with danger. To the contrary, that
insistence strengthens the Nation’s ability to determine—
through democratic means—how best to do so”).
It bears repeating that our opinion does not address the
content of the law that governs petitioners’ detention.
That is a matter yet to be determined. We hold that peti
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tioners may invoke the fundamental procedural protec
tions of habeas corpus. The laws and Constitution are
designed to survive, and remain in force, in extraordinary
times. Liberty and security can be reconciled; and in our
system they are reconciled within the framework of the
law. The Framers decided that habeas corpus, a right of
first importance, must be a part of that framework, a part
of that law.
The determination by the Court of Appeals that the
Suspension Clause and its protections are inapplicable to
petitioners was in error. The judgment of the Court of
Appeals is reversed. The cases are remanded to the Court
of Appeals with instructions that it remand the cases to
the District Court for proceedings consistent with this
opinion.
It is so ordered.
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[June 12, 2008]

JUSTICE SOUTER, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, concurring.
I join the Court’s opinion in its entirety and add this
afterword only to emphasize two things one might overlook after reading the dissents.
Four years ago, this Court in Rasul v. Bush, 542 U. S.
466 (2004) held that statutory habeas jurisdiction extended to claims of foreign nationals imprisoned by the
United States at Guantanamo Bay, “to determine the
legality of the Executive’s potentially indefinite detention”
of them, id., at 485. Subsequent legislation eliminated the
statutory habeas jurisdiction over these claims, so that
now there must be constitutionally based jurisdiction or
none at all. JUSTICE SCALIA is thus correct that here, for
the first time, this Court holds there is (he says “confers”)
constitutional habeas jurisdiction over aliens imprisoned
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by the military outside an area of de jure national sovereignty, see post, at 1 (dissenting opinion). But no one who
reads the Court’s opinion in Rasul could seriously doubt
that the jurisdictional question must be answered the
same way in purely constitutional cases, given the Court’s
reliance on the historical background of habeas generally
in answering the statutory question. See, e.g., 542 U. S.,
at 473, 481–483, and nn. 11–14. Indeed, the Court in
Rasul directly answered the very historical question that
JUSTICE SCALIA says is dispositive, see post, at 18; it wrote
that “[a]pplication of the habeas statute to persons detained at [Guantanamo] is consistent with the historical
reach of the writ of habeas corpus,” 542 U. S., at 481.
JUSTICE SCALIA dismisses the statement as dictum, see
post, at 21, but if dictum it was, it was dictum well considered, and it stated the view of five Members of this Court
on the historical scope of the writ. Of course, it takes more
than a quotation from Rasul, however much on point, to
resolve the constitutional issue before us here, which the
majority opinion has explored afresh in the detail it deserves. But whether one agrees or disagrees with today’s
decision, it is no bolt out of the blue.
A second fact insufficiently appreciated by the dissents
is the length of the disputed imprisonments, some of the
prisoners represented here today having been locked up
for six years, ante, at 66 (opinion of the Court). Hence the
hollow ring when the dissenters suggest that the Court is
somehow precipitating the judiciary into reviewing claims
that the military (subject to appeal to the Court of Appeals
for the District of Columbia Circuit) could handle within
some reasonable period of time. See, e.g., post, at 3 (opinion of ROBERTS, C. J.) (“[T]he Court should have declined
to intervene until the D. C. Circuit had assessed the nature and validity of the congressionally mandated proceedings in a given detainee’s case”); post, at 6 (“[I]t is not
necessary to consider the availability of the writ until the
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statutory remedies have been shown to be inadequate”);
post, at 8 (“[The Court] rushes to decide the fundamental
question of the reach of habeas corpus when the functioning of the DTA may make that decision entirely unnecessary”). These suggestions of judicial haste are all the more
out of place given the Court’s realistic acknowledgment
that in periods of exigency the tempo of any habeas review
must reflect the immediate peril facing the country. See
ante, at 64–65.
It is in fact the very lapse of four years from the time
Rasul put everyone on notice that habeas process was
available to Guantanamo prisoners, and the lapse of six
years since some of these prisoners were captured and
incarcerated, that stand at odds with the repeated suggestions of the dissenters that these cases should be seen as a
judicial victory in a contest for power between the Court
and the political branches. See post, at 2, 3, 28 (ROBERTS,
C. J., dissenting); post, at 5, 6, 17, 18, 25 (SCALIA, J., dissenting). The several answers to the charge of triumphalism might start with a basic fact of Anglo-American constitutional history: that the power, first of the Crown and
now of the Executive Branch of the United States, is necessarily limited by habeas corpus jurisdiction to enquire
into the legality of executive detention. And one could
explain that in this Court’s exercise of responsibility to
preserve habeas corpus something much more significant
is involved than pulling and hauling between the judicial
and political branches. Instead, though, it is enough to
repeat that some of these petitioners have spent six years
behind bars. After six years of sustained executive detentions in Guantanamo, subject to habeas jurisdiction but
without any actual habeas scrutiny, today’s decision is no
judicial victory, but an act of perseverance in trying to
make habeas review, and the obligation of the courts to
provide it, mean something of value both to prisoners and
to the Nation. See ante, at 69.
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CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA,
JUSTICE THOMAS, and JUSTICE ALITO join, dissenting.
Today the Court strikes down as inadequate the most
generous set of procedural protections ever afforded aliens
detained by this country as enemy combatants. The po
litical branches crafted these procedures amidst an ongo
ing military conflict, after much careful investigation and
thorough debate. The Court rejects them today out of
hand, without bothering to say what due process rights
the detainees possess, without explaining how the statute
fails to vindicate those rights, and before a single peti
tioner has even attempted to avail himself of the law’s
operation. And to what effect? The majority merely re
places a review system designed by the people’s represen
tatives with a set of shapeless procedures to be defined by
federal courts at some future date. One cannot help but
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think, after surveying the modest practical results of the
majority’s ambitious opinion, that this decision is not
really about the detainees at all, but about control of
federal policy regarding enemy combatants.
The majority is adamant that the Guantanamo detain
ees are entitled to the protections of habeas corpus—its
opinion begins by deciding that question. I regard the
issue as a difficult one, primarily because of the unique
and unusual jurisdictional status of Guantanamo Bay. I
nonetheless agree with JUSTICE SCALIA’s analysis of our
precedents and the pertinent history of the writ, and
accordingly join his dissent. The important point for me,
however, is that the Court should have resolved these
cases on other grounds. Habeas is most fundamentally a
procedural right, a mechanism for contesting the legality
of executive detention. The critical threshold question in
these cases, prior to any inquiry about the writ’s scope, is
whether the system the political branches designed pro
tects whatever rights the detainees may possess. If so,
there is no need for any additional process, whether called
“habeas” or something else.
Congress entrusted that threshold question in the first
instance to the Court of Appeals for the District of Colum
bia Circuit, as the Constitution surely allows Congress to do.
See Detainee Treatment Act of 2005 (DTA), §1005(e)(2)(A),
119 Stat. 2742. But before the D. C. Circuit has addressed
the issue, the Court cashiers the statute, and without
answering this critical threshold question itself. The
Court does eventually get around to asking whether re
view under the DTA is, as the Court frames it, an “ade
quate substitute” for habeas, ante, at 42, but even then its
opinion fails to determine what rights the detainees pos
sess and whether the DTA system satisfies them. The
majority instead compares the undefined DTA process to
an equally undefined habeas right—one that is to be given
shape only in the future by district courts on a case-by
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case basis. This whole approach is misguided.
It is also fruitless. How the detainees’ claims will be
decided now that the DTA is gone is anybody’s guess. But
the habeas process the Court mandates will most likely
end up looking a lot like the DTA system it replaces, as
the district court judges shaping it will have to reconcile
review of the prisoners’ detention with the undoubted
need to protect the American people from the terrorist
threat—precisely the challenge Congress undertook in
drafting the DTA. All that today’s opinion has done is
shift responsibility for those sensitive foreign policy and
national security decisions from the elected branches to
the Federal Judiciary.
I believe the system the political branches constructed
adequately protects any constitutional rights aliens cap
tured abroad and detained as enemy combatants may
enjoy. I therefore would dismiss these cases on that
ground. With all respect for the contrary views of the
majority, I must dissent.
I
The Court’s opinion makes plain that certiorari to re
view these cases should never have been granted. As two
Members of today’s majority once recognized, “traditional
rules governing our decision of constitutional questions
and our practice of requiring the exhaustion of available
remedies . . . make it appropriate to deny these petitions.”
Boumediene v. Bush, 549 U. S. ___ (2007) (slip op., at 1)
(citation omitted) (statement of STEVENS and KENNEDY,
JJ., respecting denial of certiorari). Just so. Given the
posture in which these cases came to us, the Court should
have declined to intervene until the D. C. Circuit had
assessed the nature and validity of the congressionally
mandated proceedings in a given detainee’s case.
The political branches created a two-part, collateral
review procedure for testing the legality of the prisoners’
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detention: It begins with a hearing before a Combatant
Status Review Tribunal (CSRT) followed by review in the
D. C. Circuit. As part of that review, Congress authorized
the D. C. Circuit to decide whether the CSRT proceedings
are consistent with “the Constitution and laws of the
United States.” DTA §1005(e)(2)(C), 119 Stat. 2742. No
petitioner, however, has invoked the D. C. Circuit review
the statute specifies. See 476 F. 3d 981, 994, and n. 16
(CADC 2007); Brief for Federal Respondents 41–43. As a
consequence, that court has had no occasion to decide
whether the CSRT hearings, followed by review in the
Court of Appeals, vindicate whatever constitutional and
statutory rights petitioners may possess. See 476 F. 3d, at
994, and n. 16.
Remarkably, this Court does not require petitioners to
exhaust their remedies under the statute; it does not wait
to see whether those remedies will prove sufficient to
protect petitioners’ rights. Instead, it not only denies the
D. C. Circuit the opportunity to assess the statute’s reme
dies, it refuses to do so itself: the majority expressly de
clines to decide whether the CSRT procedures, coupled
with Article III review, satisfy due process. See ante, at
54.
It is grossly premature to pronounce on the detainees’
right to habeas without first assessing whether the reme
dies the DTA system provides vindicate whatever rights
petitioners may claim. The plurality in Hamdi v. Rumsfeld, 542 U. S. 507, 533 (2004), explained that the Consti
tution guaranteed an American citizen challenging his
detention as an enemy combatant the right to “notice of
the factual basis for his classification, and a fair opportu
nity to rebut the Government’s factual assertions before a
neutral decisionmaker.” The plurality specifically stated
that constitutionally adequate collateral process could be
provided “by an appropriately authorized and properly
constituted military tribunal,” given the “uncommon
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potential to burden the Executive at a time of ongoing
military conflict.” Id., at 533, 538. This point is directly
pertinent here, for surely the Due Process Clause does not
afford non-citizens in such circumstances greater protec
tion than citizens are due.
If the CSRT procedures meet the minimal due process
requirements outlined in Hamdi, and if an Article III
court is available to ensure that these procedures are
followed in future cases, see id., at 536; INS v. St. Cyr, 533
U. S. 289, 304 (2001); Heikkila v. Barber, 345 U. S. 229,
236 (1953), there is no need to reach the Suspension
Clause question. Detainees will have received all the
process the Constitution could possibly require, whether
that process is called “habeas” or something else. The
question of the writ’s reach need not be addressed.
This is why the Court should have required petitioners
to exhaust their remedies under the statute. As we ex
plained in Gusik v. Schilder, 340 U. S. 128, 132 (1950), “If
an available procedure has not been employed to rectify
the alleged error” petitioners complain of, “any interfer
ence by [a] federal court may be wholly needless. The
procedure established to police the errors of the tribunal
whose judgment is challenged may be adequate for the
occasion.” Because the majority refuses to assess whether
the CSRTs comport with the Constitution, it ends up
razing a system of collateral review that it admits may in
fact satisfy the Due Process Clause and be “structurally
sound.” Ante, at 56. But if the collateral review proce
dures Congress has provided—CSRT review coupled with
Article III scrutiny—are sound, interference by a federal
habeas court may be entirely unnecessary.
The only way to know is to require petitioners to use the
alternative procedures Congress designed. Mandating
that the petitioners exhaust their statutory remedies “is in
no sense a suspension of the writ of habeas corpus. It is
merely a deferment of resort to the writ until other correc
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tive procedures are shown to be futile.” Gusik, supra, at
132. So too here, it is not necessary to consider the avail
ability of the writ until the statutory remedies have been
shown to be inadequate to protect the detainees’ rights.
Cf. 28 U. S. C. §2254(b)(1)(A) (“An application for a writ of
habeas corpus . . . shall not be granted unless it appears
that . . . the applicant has exhausted the remedies avail
able in the courts of the State”). Respect for the judg
ments of Congress—whose Members take the same oath
we do to uphold the Constitution—requires no less.
In the absence of any assessment of the DTA’s remedies,
the question whether detainees are entitled to habeas is
an entirely speculative one. Our precedents have long
counseled us to avoid deciding such hypothetical questions
of constitutional law. See Spector Motor Service, Inc. v.
McLaughlin, 323 U. S. 101, 105 (1944) (“If there is one
doctrine more deeply rooted than any other in the process
of constitutional adjudication, it is that we ought not to
pass on questions of constitutionality . . . unless such
[questions are] unavoidable”); see also Ashwander v. TVA,
297 U. S. 288, 347 (1936) (Brandeis, J., concurring) (Con
stitutional questions should not be decided unless “ ‘abso
lutely necessary to a decision of the case’ ” (quoting Burton
v. United States, 196 U. S. 283, 295 (1905))). This is a
“fundamental rule of judicial restraint.” Three Affiliated
Tribes of Fort Berthold Reservation v. Wold Engineering,
P. C., 467 U. S. 138, 157 (1984).
The Court acknowledges that “the ordinary course”
would be not to decide the constitutionality of the DTA at
this stage, but abandons that “ordinary course” in light of
the “gravity” of the constitutional issues presented and the
prospect of additional delay. Ante, at 43. It is, however,
precisely when the issues presented are grave that adher
ence to the ordinary course is most important. A principle
applied only when unimportant is not much of a principle
at all, and charges of judicial activism are most effectively
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rebutted when courts can fairly argue they are following
normal practices.
The Court is also concerned that requiring petitioners to
pursue “DTA review before proceeding with their habeas
corpus actions” could involve additional delay. Ante, at 66.
The nature of the habeas remedy the Court instructs
lower courts to craft on remand, however, is far more
unsettled than the process Congress provided in the DTA.
See ante, at 69 (“[O]ur opinion does not address the con
tent of the law that governs petitioners’ detention. That is
a matter yet to be determined”). There is no reason to
suppose that review according to procedures the Federal
Judiciary will design, case by case, will proceed any faster
than the DTA process petitioners disdained.
On the contrary, the system the Court has launched
(and directs lower courts to elaborate) promises to take
longer. The Court assures us that before bringing their
habeas petitions, detainees must usually complete the
CSRT process. See ante, at 66. Then they may seek re
view in federal district court. Either success or failure
there will surely result in an appeal to the D. C. Circuit—
exactly where judicial review starts under Congress’s
system. The effect of the Court’s decision is to add addi
tional layers of quite possibly redundant review. And
because nobody knows how these new layers of “habeas”
review will operate, or what new procedures they will
require, their contours will undoubtedly be subject to fresh
bouts of litigation. If the majority were truly concerned
about delay, it would have required petitioners to use the
DTA process that has been available to them for 21⁄2 years,
with its Article III review in the D. C. Circuit. That sys
tem might well have provided petitioners all the relief to
which they are entitled long before the Court’s newly
installed habeas review could hope to do so.1
——————
1 In

light of the foregoing, the concurrence is wrong to suggest that I
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The Court’s refusal to require petitioners to exhaust the
remedies provided by Congress violates the “traditional
rules governing our decision of constitutional questions.”
Boumediene, 549 U. S., at ___ (slip op., at 1) (statement of
STEVENS and KENNEDY, JJ., respecting denial of certio
rari). The Court’s disrespect for these rules makes its
decision an awkward business. It rushes to decide the
fundamental question of the reach of habeas corpus when
the functioning of the DTA may make that decision entirely
unnecessary, and it does so with scant idea of how DTA
judicial review will actually operate.
II
The majority’s overreaching is particularly egregious
given the weakness of its objections to the DTA. Simply
put, the Court’s opinion fails on its own terms. The major
ity strikes down the statute because it is not an “adequate
substitute” for habeas review, ante, at 42, but fails to show
what rights the detainees have that cannot be vindicated
by the DTA system.
Because the central purpose of habeas corpus is to test
the legality of executive detention, the writ requires most
fundamentally an Article III court able to hear the pris
——————
“insufficiently appreciat[e]” the issue of delay in these cases. See ante,
at 2 (opinion of SOUTER, J.). This Court issued its decisions in Rasul v.
Bush, 542 U. S. 466, and Hamdi v. Rumsfeld 542 U. S. 507, in 2004.
The concurrence makes it sound as if the political branches have done
nothing in the interim. In fact, Congress responded 18 months later by
enacting the DTA. Congress cannot be faulted for taking that time to
consider how best to accommodate both the detainees’ interests and the
need to keep the American people safe. Since the DTA became law,
petitioners have steadfastly refused to avail themselves of the statute’s
review mechanisms. It is unfair to complain that the DTA system
involves too much delay when petitioners have consistently refused to
use it, preferring to litigate instead. Today’s decision obligating district
courts to craft new procedures to replace those in the DTA will only
prolong the process—and delay relief.
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oner’s claims and, when necessary, order release. See
Brown v. Allen, 344 U. S. 443, 533 (1953) (Jackson, J.,
concurring in result). Beyond that, the process a given
prisoner is entitled to receive depends on the circum
stances and the rights of the prisoner. See Mathews v.
Eldridge, 424 U. S. 319, 335 (1976). After much hemming
and hawing, the majority appears to concede that the DTA
provides an Article III court competent to order release.
See ante, at 61. The only issue in dispute is the process
the Guantanamo prisoners are entitled to use to test the
legality of their detention. Hamdi concluded that Ameri
can citizens detained as enemy combatants are entitled to
only limited process, and that much of that process could
be supplied by a military tribunal, with review to follow in
an Article III court. That is precisely the system we have
here. It is adequate to vindicate whatever due process
rights petitioners may have.
A
The Court reaches the opposite conclusion partly be
cause it misreads the statute. The majority appears not to
understand how the review system it invalidates actually
works—specifically, how CSRT review and review by the
D. C. Circuit fit together. After briefly acknowledging in
its recitation of the facts that the Government designed
the CSRTs “to comply with the due process requirements
identified by the plurality in Hamdi,” ante, at 3, the Court
proceeds to dismiss the tribunal proceedings as no more
than a suspect method used by the Executive for deter
mining the status of the detainees in the first instance, see
ante, at 43. This leads the Court to treat the review the
DTA provides in the D. C. Circuit as the only opportunity
detainees have to challenge their status determination.
See ante, at 49.
The Court attempts to explain its glancing treatment of
the CSRTs by arguing that “[w]hether one characterizes
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the CSRT process as direct review of the Executive’s bat
tlefield determination . . . or as the first step in the collat
eral review of a battlefield determination makes no differ
ence.” Ante, at 54. First of all, the majority is quite wrong
to dismiss the Executive’s determination of detainee
status as no more than a “battlefield” judgment, as if it
were somehow provisional and made in great haste. In
fact, detainees are designated “enemy combatants” only
after “multiple levels of review by military officers and
officials of the Department of Defense.” Memorandum of
the Secretary of the Navy, Implementation of Combatant
Status Review Tribunal Procedures for Enemy Combat
ants Detained at Guantanamo Bay Naval Base (July 29,
2004), App. J to Pet. for Cert. in No. 06–1196, p. 150 (here
inafter Implementation Memo).
The majority is equally wrong to characterize the
CSRTs as part of that initial determination process. They
are instead a means for detainees to challenge the Gov
ernment’s determination. The Executive designed the
CSRTs to mirror Army Regulation 190–8, see Brief for
Federal Respondents 48, the very procedural model the
plurality in Hamdi said provided the type of process an
enemy combatant could expect from a habeas court, see
542 U. S., at 538 (plurality opinion). The CSRTs operate
much as habeas courts would if hearing the detainee’s
collateral challenge for the first time: They gather evi
dence, call witnesses, take testimony, and render a deci
sion on the legality of the Government’s detention. See
Implementation Memo, App. J to Pet. for Cert. in No. 06–
1196, at 153–162. If the CSRT finds a particular detainee
has been improperly held, it can order release. See id., at
164.
The majority insists that even if “the CSRTs satisf[ied]
due process standards,” full habeas review would still be
necessary, because habeas is a collateral remedy available
even to prisoners “detained pursuant to the most rigorous
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proceedings imaginable.” Ante, at 55, 56. This comment
makes sense only if the CSRTs are incorrectly viewed as a
method used by the Executive for determining the prison
ers’ status, and not as themselves part of the collateral
review to test the validity of that determination. See
Gusik, 340 U. S., at 132. The majority can deprecate the
importance of the CSRTs only by treating them as some
thing they are not.
The use of a military tribunal such as the CSRTs to
review the aliens’ detention should be familiar to this
Court in light of the Hamdi plurality, which said that the
due process rights enjoyed by American citizens detained
as enemy combatants could be vindicated “by an appropri
ately authorized and properly constituted military tribu
nal.” 542 U. S., at 538. The DTA represents Congress’
considered attempt to provide the accused alien combat
ants detained at Guantanamo a constitutionally adequate
opportunity to contest their detentions before just such a
tribunal.
But Congress went further in the DTA. CSRT review is
just the first tier of collateral review in the DTA system.
The statute provides additional review in an Article III
court. Given the rationale of today’s decision, it is well
worth recalling exactly what the DTA provides in this
respect. The statute directs the D. C. Circuit to consider
whether a particular alien’s status determination “was
consistent with the standards and procedures specified by
the Secretary of Defense” and “whether the use of such
standards and procedures to make the determination is
consistent with the Constitution and laws of the United
States.” DTA §1005(e)(2)(C), 119 Stat. 2742. That is, a
court determines whether the CSRT procedures are consti
tutional, and a court determines whether those procedures
were followed in a particular case.
In short, the Hamdi plurality concluded that this type of
review would be enough to satisfy due process, even for
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citizens. See 542 U. S., at 538. Congress followed the
Court’s lead, only to find itself the victim of a constitu
tional bait and switch.
Hamdi merits scant attention from the Court—a re
markable omission, as Hamdi bears directly on the issues
before us. The majority attempts to dismiss Hamdi’s
relevance by arguing that because the availability of
§2241 federal habeas was never in doubt in that case, “the
Court had no occasion to define the necessary scope of
habeas review . . . in the context of enemy combatant
detentions.” Ante, at 55. Hardly. Hamdi was all about
the scope of habeas review in the context of enemy com
batant detentions. The petitioner, an American citizen
held within the United States as an enemy combatant,
invoked the writ to challenge his detention. 542 U. S., at
510–511. After “a careful examination both of the writ . . .
and of the Due Process Clause,” this Court enunciated the
“basic process” the Constitution entitled Hamdi to expect
from a habeas court under §2241. Id., at 525, 534. That
process consisted of the right to “receive notice of the
factual basis for his classification, and a fair opportunity
to rebut the Government’s factual assertions before a
neutral decisionmaker.” Id., at 533. In light of the Gov
ernment’s national security responsibilities, the plurality
found the process could be “tailored to alleviate [the]
uncommon potential to burden the Executive at a time of
ongoing military conflict.” Ibid. For example, the Gov
ernment could rely on hearsay and could claim a presump
tion in favor of its own evidence. See id., at 533–534.
Hamdi further suggested that this “basic process” on
collateral review could be provided by a military tribunal.
It pointed to prisoner-of-war tribunals as a model that
would satisfy the Constitution’s requirements. See id., at
538. Only “[i]n the absence of such process” before a mili
tary tribunal, the Court held, would Article III courts need
to conduct full-dress habeas proceedings to “ensure that
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the minimum requirements of due process are achieved.”
Ibid. (emphasis added). And even then, the petitioner
would be entitled to no more process than he would have
received from a properly constituted military review panel,
given his limited due process rights and the Government’s
weighty interests. See id., at 533–534, 538.
Contrary to the majority, Hamdi is of pressing relevance
because it establishes the procedures American citizens
detained as enemy combatants can expect from a habeas
court proceeding under §2241. The DTA system of military
tribunal hearings followed by Article III review looks a lot
like the procedure Hamdi blessed. If nothing else, it is
plain from the design of the DTA that Congress, the
President, and this Nation’s military leaders have made a
good-faith effort to follow our precedent.
The Court, however, will not take “yes” for an answer.
The majority contends that “[i]f Congress had envisioned
DTA review as coextensive with traditional habeas corpus,”
it would have granted the D. C. Circuit far broader review
authority. Ante, at 48. Maybe so, but that comment reveals
the majority’s misunderstanding. “[T]raditional habeas
corpus” takes no account of what Hamdi recognized as the
“uncommon potential to burden the Executive at a time of
ongoing military conflict.” 542 U. S., at 533. Besides, Con
gress and the Executive did not envision “DTA review”—
by which I assume the Court means D. C. Circuit review,
see ante, at 48—as the detainees’ only opportunity to
challenge their detentions. Instead, the political branches
crafted CSRT and D. C. Circuit review to operate together,
with the goal of providing noncitizen detainees the level of
collateral process Hamdi said would satisfy the due proc
ess rights of American citizens. See Brief for Federal
Respondents 48–53.
B
Given the statutory scheme the political branches
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adopted, and given Hamdi, it simply will not do for the
majority to dismiss the CSRT procedures as “far more
limited” than those used in military trials, and therefore
beneath the level of process “that would eliminate the
need for habeas corpus review.” Ante, at 37. The question
is not how much process the CSRTs provide in comparison
to other modes of adjudication. The question is whether
the CSRT procedures—coupled with the judicial review
specified by the DTA—provide the “basic process” Hamdi
said the Constitution affords American citizens detained
as enemy combatants. See 542 U. S., at 534.
By virtue of its refusal to allow the D. C. Circuit to
assess petitioners’ statutory remedies, and by virtue of its
own refusal to consider, at the outset, the fit between
those remedies and due process, the majority now finds
itself in the position of evaluating whether the DTA sys
tem is an adequate substitute for habeas review without
knowing what rights either habeas or the DTA is supposed
to protect. The majority attempts to elide this problem by
holding that petitioners have a right to habeas corpus and
then comparing the DTA against the “historic office” of the
writ. Ante, at 47. But habeas is, as the majority acknowl
edges, a flexible remedy rather than a substantive right.
Its “precise application . . . change[s] depending upon the
circumstances.” Ante, at 50. The shape of habeas review
ultimately depends on the nature of the rights a petitioner
may assert. See, e.g., Reid v. Covert, 354 U. S. 1, 75 (1957)
(Harlan, J., concurring in result) (“[T]he question of which
specific safeguards of the Constitution are appropriately to
be applied in a particular context . . . can be reduced to the
issue of what process is ‘due’ a defendant in the particular
circumstances of a particular case”).
The scope of federal habeas review is traditionally more
limited in some contexts than in others, depending on the
status of the detainee and the rights he may assert. See
St. Cyr, 533 U. S., at 306 (“In [immigration cases], other
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than the question whether there was some evidence to
support the [deportation] order, the courts generally did
not review factual determinations made by the Executive”
(footnote omitted)); Burns v. Wilson, 346 U. S. 137, 139
(1953) (plurality opinion) (“[I]n military habeas corpus the
inquiry, the scope of matters open for review, has always
been more narrow than in civil cases”); In re Yamashita,
327 U. S. 1, 8 (1946) (“The courts may inquire whether the
detention complained of is within the authority of those
detaining the petitioner. If the military tribunals have
lawful authority to hear, decide and condemn, their action
is not subject to judicial review”); Ex parte Quirin, 317 U. S.
1, 25 (1942) (federal habeas review of military commission
verdict limited to determining commission’s jurisdiction).
Declaring that petitioners have a right to habeas in no
way excuses the Court from explaining why the DTA does
not protect whatever due process or statutory rights peti
tioners may have. Because if the DTA provides a means
for vindicating petitioners’ rights, it is necessarily an
adequate substitute for habeas corpus. See Swain v.
Pressley, 430 U. S. 372, 381 (1977); United States v. Hayman, 342 U. S. 205, 223 (1952).
For my part, I will assume that any due process rights
petitioners may possess are no greater than those of
American citizens detained as enemy combatants. It is
worth noting again that the Hamdi controlling opinion
said the Constitution guarantees citizen detainees only
“basic” procedural rights, and that the process for securing
those rights can “be tailored to alleviate [the] uncommon
potential to burden the Executive at a time of ongoing
military conflict.” 542 U. S., at 533. The majority, how
ever, objects that “the procedural protections afforded to
the detainees in the CSRT hearings are . . . limited.” Ante,
at 37. But the evidentiary and other limitations the Court
complains of reflect the nature of the issue in contest,
namely, the status of aliens captured by our Armed Forces
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abroad and alleged to be enemy combatants. Contrary to
the repeated suggestions of the majority, DTA review need
not parallel the habeas privileges enjoyed by noncombat
ant American citizens, as set out in 28 U. S. C. §2241
(2000 ed. and Supp V). Cf. ante, at 46–47. It need only
provide process adequate for noncitizens detained as
alleged combatants.
To what basic process are these detainees due as habeas
petitioners? We have said that “at the absolute mini
mum,” the Suspension Clause protects the writ “ ‘as it
existed in 1789.’ ” St. Cyr, supra, at 301 (quoting Felker v.
Turpin, 518 U. S. 651, 663–664 (1996)). The majority
admits that a number of historical authorities suggest
that at the time of the Constitution’s ratification, “com
mon-law courts abstained altogether from matters involv
ing prisoners of war.” Ante, at 17. If this is accurate, the
process provided prisoners under the DTA is plainly more
than sufficient—it allows alleged combatants to challenge
both the factual and legal bases of their detentions.
Assuming the constitutional baseline is more robust, the
DTA still provides adequate process, and by the majority’s
own standards. Today’s Court opines that the Suspension
Clause guarantees prisoners such as the detainees “a
meaningful opportunity to demonstrate that [they are]
being held pursuant to the erroneous application or inter
pretation of relevant law.” Ante, at 50 (internal quotation
marks omitted). Further, the Court holds that to be an
adequate substitute, any tribunal reviewing the detainees’
cases “must have the power to order the conditional re
lease of an individual unlawfully detained.” Ibid. The
DTA system—CSRT review of the Executive’s determina
tion followed by D. C. Circuit review for sufficiency of the
evidence and the constitutionality of the CSRT process—
meets these criteria.
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C
At the CSRT stage, every petitioner has the right to
present evidence that he has been wrongfully detained.
This includes the right to call witnesses who are reasona
bly available, question witnesses called by the tribunal,
introduce documentary evidence, and testify before the
tribunal. See Implementation Memo, App. J to Pet. for
Cert. in No. 06–1196, at 154–156, 158–159, 161.
While the Court concedes detainees may confront all
witnesses called before the tribunal, it suggests this right
is “more theoretical than real” because “there are in effect
no limits on the admission of hearsay evidence.” Ante, at
55. The Court further complains that petitioners lack “the
assistance of counsel,” and—given the limits on their
access to classified information—“may not be aware of the
most critical allegations” against them. Ante, at 54. None
of these complaints is persuasive.
Detainees not only have the opportunity to confront any
witness who appears before the tribunal, they may call
witnesses of their own. The Implementation Memo re
quires only that detainees’ witnesses be “reasonably avail
able,” App. J to Pet. for Cert. in No. 06–1196, at 155, a
requirement drawn from Army Regulation 190–8, ch. 1,
§1–6(e)(6), and entirely consistent with the Government’s
interest in avoiding “a futile search for evidence” that
might burden warmaking responsibilities, Hamdi, supra,
at 532. The dangerous mission assigned to our forces
abroad is to fight terrorists, not serve subpoenas. The
Court is correct that some forms of hearsay evidence are
admissible before the CSRT, but Hamdi expressly ap
proved this use of hearsay by habeas courts. 542 U. S.,
at 533–534 (“Hearsay, for example, may need to be ac
cepted as the most reliable available evidence from the
Government”).
As to classified information, while detainees are not
permitted access to it themselves, the Implementation
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Memo provides each detainee with a “Personal Represen
tative” who may review classified documents at the CSRT
stage and summarize them for the detainee. Implementa
tion Memo, supra, at 152, 154–155, 156; Brief for Federal
Respondents 54–55. The prisoner’s counsel enjoys the
same privilege on appeal before the D. C. Circuit. That is
more access to classified material for alleged alien enemy
combatants than ever before provided. I am not aware of
a single instance—and certainly the majority cites none—
in which detainees such as petitioners have been provided
access to classified material in any form. Indeed, prison
ers of war who challenge their status determinations
under the Geneva Convention are afforded no such access,
see Army Regulation 190–8, ch. 1, §§1–6(e)(3) and (5), and
the prisoner-of-war model is the one Hamdi cited as con
sistent with the demands of due process for citizens, see
542 U. S., at 538.
What alternative does the Court propose? Allow free
access to classified information and ignore the risk the
prisoner may eventually convey what he learns to parties
hostile to this country, with deadly consequences for those
who helped apprehend the detainee? If the Court can
design a better system for communicating to detainees the
substance of any classified information relevant to their
cases, without fatally compromising national security
interests and sources, the majority should come forward
with it. Instead, the majority fobs that vexing question off
on district courts to answer down the road.
Prisoners of war are not permitted access to classified
information, and neither are they permitted access to
counsel, another supposed failing of the CSRT process.
And yet the Guantanamo detainees are hardly denied all
legal assistance. They are provided a “Personal Represen
tative” who, as previously noted, may access classified
information, help the detainee arrange for witnesses,
assist the detainee’s preparation of his case, and even aid
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the detainee in presenting his evidence to the tribunal.
See Implementation Memo, supra, at 161. The provision
for a personal representative on this order is one of several
ways in which the CSRT procedures are more generous
than those provided prisoners of war under Army Regula
tion 190–8.
Keep in mind that all this is just at the CSRT stage.
Detainees receive additional process before the D. C.
Circuit, including full access to appellate counsel and the
right to challenge the factual and legal bases of their
detentions. DTA §1005(e)(2)(C) empowers the Court of
Appeals to determine not only whether the CSRT observed
the “procedures specified by the Secretary of Defense,” but
also “whether the use of such standards and procedures
. . . is consistent with the Constitution and laws of the
United States.” 119 Stat. 2742. These provisions permit
detainees to dispute the sufficiency of the evidence against
them. They allow detainees to challenge a CSRT panel’s
interpretation of any relevant law, and even the constitu
tionality of the CSRT proceedings themselves. This in
cludes, as the Solicitor General acknowledges, the ability
to dispute the Government’s right to detain alleged com
batants in the first place, and to dispute the Government’s
definition of “enemy combatant.” Brief for Federal Re
spondents 59. All this before an Article III court—plainly
a neutral decisionmaker.
All told, the DTA provides the prisoners held at Guan
tanamo Bay adequate opportunity to contest the bases of
their detentions, which is all habeas corpus need allow.
The DTA provides more opportunity and more process, in
fact, than that afforded prisoners of war or any other
alleged enemy combatants in history.
D
Despite these guarantees, the Court finds the DTA
system an inadequate habeas substitute, for one central
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reason: Detainees are unable to introduce at the appeal
stage exculpatory evidence discovered after the conclusion
of their CSRT proceedings. See ante, at 58. The Court
hints darkly that the DTA may suffer from other infirmi
ties, see ante, at 63 (“We do not imply DTA review would
be a constitutionally sufficient replacement for habeas
corpus but for these limitations on the detainee’s ability to
present exculpatory evidence”), but it does not bother to
name them, making a response a bit difficult. As it
stands, I can only assume the Court regards the supposed
defect it did identify as the gravest of the lot.
If this is the most the Court can muster, the ice beneath
its feet is thin indeed. As noted, the CSRT procedures
provide ample opportunity for detainees to introduce
exculpatory evidence—whether documentary in nature or
from live witnesses—before the military tribunals. See
infra, at 21–23; Implementation Memo, App. J to Pet. for
Cert. in No. 06–196, at 155–156. And if their ability to
introduce such evidence is denied contrary to the Consti
tution or laws of the United States, the D. C. Circuit has
the authority to say so on review.
Nevertheless, the Court asks us to imagine an instance
in which evidence is discovered after the CSRT panel
renders its decision, but before the Court of Appeals re
views the detainee’s case. This scenario, which of course
has not yet come to pass as no review in the D. C. Circuit
has occurred, provides no basis for rejecting the DTA as a
habeas substitute. While the majority is correct that the
DTA does not contemplate the introduction of “newly
discovered” evidence before the Court of Appeals, petition
ers and the Solicitor General agree that the DTA does
permit the D. C. Circuit to remand a detainee’s case for a
new CSRT determination. Brief for Petitioner Boumedi
ene et al. in No. 06–1195, at 30; Brief for Federal Respon
dents 60–61. In the event a detainee alleges that he has
obtained new and persuasive exculpatory evidence that
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would have been considered by the tribunal below had it
only been available, the D. C. Circuit could readily remand
the case to the tribunal to allow that body to consider the
evidence in the first instance. The Court of Appeals could
later review any new or reinstated decision in light of the
supplemented record.
If that sort of procedure sounds familiar, it should.
Federal appellate courts reviewing factual determinations
follow just such a procedure in a variety of circumstances.
See, e.g., United States v. White, 492 F. 3d 380, 413 (CA6
2007) (remanding new-evidence claim to the district court
for a Brady evidentiary hearing); Avila v. Roe, 298 F. 3d
750, 754 (CA9 2002) (remanding habeas claim to the
district court for evidentiary hearing to clarify factual
record); United States v. Leone, 215 F. 3d 253, 256 (CA2
2000) (observing that when faced on direct appeal with an
underdeveloped claim for ineffective assistance of counsel,
the appellate court may remand to the district court for
necessary factfinding).
A remand is not the only relief available for detainees
caught in the Court’s hypothetical conundrum. The DTA
expressly directs the Secretary of Defense to “provide for
periodic review of any new evidence that may become
available relating to the enemy combatant status of a
detainee.” DTA §1005(a)(3). Regulations issued by the
Department of Defense provide that when a detainee puts
forward new, material evidence “not previously presented
to the detainee’s CSRT,” the Deputy Secretary of Defense
“ ‘will direct that a CSRT convene to reconsider the basis of
the detainee’s . . . status in light of the new information.’ ”
Office for the Administrative Review of the Detention of
Enemy Combatants, Instruction 5421.1, Procedure for
Review of “New Evidence” Relating to Enemy Combatant
(EC) Status ¶¶4(a)(1), 5(b) (May 7, 2007); Brief for Federal
Respondents 56, n. 30. Pursuant to DTA §1005(e)(2)(A),
the resulting CSRT determination is again reviewable in
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full by the D. C. Circuit.2
In addition, DTA §1005(d)(1) further requires the De
partment of Defense to conduct a yearly review of the
status of each prisoner. See 119 Stat. 2741. The Deputy
Secretary of Defense has promulgated concomitant regula
tions establishing an Administrative Review Board to
assess “annually the need to continue to detain each en
emy combatant.” Deputy Secretary of Defense Order OSD
06942–04 (May 11, 2004), App. K to Pet. for Cert. in No.
06–1196, p. 189. In the words of the implementing order,
the purpose of this annual review is to afford every de
tainee the opportunity “to explain why he is no longer a
threat to the United States” and should be released. Ibid.
The Board’s findings are forwarded to a presidentially
appointed, Senate-confirmed civilian within the Depart
ment of Defense whom the Secretary of Defense has des
ignated to administer the review process. This designated
civilian official has the authority to order release upon the
Board’s recommendation. Id., at 201.
The Court’s hand wringing over the DTA’s treatment of
later-discovered exculpatory evidence is the most it has to
show after a roving search for constitutionally problematic
scenarios. But “[t]he delicate power of pronouncing an Act
of Congress unconstitutional,” we have said, “is not to be
exercised with reference to hypothetical cases thus imag
ined.” United States v. Raines, 362 U. S. 17, 22 (1960).
The Court today invents a sort of reverse facial challenge
——————
2 The Court wonders what might happen if the detainee puts forward
new material evidence but the Deputy Secretary refuses to convene a
new CSRT. See ante, at 62–63. The answer is that the detainee can
petition the D. C. Circuit for review. The DTA directs that the proce
dures for review of new evidence be included among “[t]he procedures
submitted under paragraph (1)(A)” governing CSRT review of enemy
combatant status §1405(a)(3), 119 Stat. 3476. It is undisputed that the
D. C. Circuit has statutory authority to review and enforce these
procedures. See DTA §1005(e)(2)(C)(i), id., at 2742.
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and applies it with gusto: If there is any scenario in which
the statute might be constitutionally infirm, the law must
be struck down. Cf. United States v. Salerno, 481 U. S.
739, 745 (1987) (“A facial challenge . . . must establish that
no set of circumstances exists under which the Act would
be valid”); see also Washington v. Glucksberg, 521 U. S.
702, 739–740, and n. 7 (1997) (STEVENS, J., concurring in
judgments) (facial challenge must fail where the statute
has “ ‘plainly legitimate sweep’ ” (quoting Broadrick v.
Oklahoma, 413 U. S. 601, 615 (1973))). The Court’s new
method of constitutional adjudication only underscores its
failure to follow our usual procedures and require peti
tioners to demonstrate that they have been harmed by the
statute they challenge. In the absence of such a concrete
showing, the Court is unable to imagine a plausible hypo
thetical in which the DTA is unconstitutional.
E
The Court’s second criterion for an adequate substitute
is the “power to order the conditional release of an indi
vidual unlawfully detained.” Ante, at 50. As the Court
basically admits, the DTA can be read to permit the D. C.
Circuit to order release in light of our traditional princi
ples of construing statutes to avoid difficult constitutional
issues, when reasonably possible. See ante, at 56–57.
The Solicitor General concedes that remedial authority
of some sort must be implied in the statute, given that the
DTA—like the general habeas law itself, see 28 U. S. C.
§2243—provides no express remedy of any kind. Brief for
Federal Respondents 60–61. The parties agree that at the
least, the DTA empowers the D. C. Circuit to remand a
prisoner’s case to the CSRT with instructions to perform a
new status assessment. Brief for Petitioner Boumediene
et al. in No. 06–1195, at 30; Brief for Federal Respondents
60–61. To avoid constitutional infirmity, it is reasonable
to imply more, see Ashwander, 297 U. S., at 348 (Brandeis,
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J., concurring) (“When the validity of an act of the Con
gress is drawn in question . . . it is a cardinal principle
that this Court will . . . ascertain whether a construction of
the statute is fairly possible by which the [constitutional]
question may be avoided” (internal quotation marks omit
ted)); see also St. Cyr, 533 U. S., at 299–300, especially in
view of the Solicitor General’s concession at oral argument
and in his Supplemental Brief that authority to release
might be read in the statute, see Tr. of Oral Arg. 37; Sup
plemental Brief for Federal Respondents 9.
The Court grudgingly suggests that “Congress’ silence
on the question of remedies suggests acquiescence to any
constitutionally required remedy.” Ante, at 58. But the
argument in favor of statutorily authorized release is
stronger than that. The DTA’s parallels to 28 U. S. C.
§2243 on this score are noteworthy. By way of remedy,
the general federal habeas statute provides only that the
court, having heard and determined the facts, shall “dis
pose of the matter as law and justice require.” Ibid. We
have long held, and no party here disputes, that this
includes the power to order release. See Wilkinson v.
Dotson, 544 U. S. 74, 79 (2005) (“[T]he writ’s history
makes clear that it traditionally has been accepted as the
specific instrument to obtain release from [unlawful]
confinement” (internal quotation marks omitted)).
The DTA can be similarly read. Because Congress
substituted DTA review for habeas corpus and because
the “unique purpose” of the writ is “to release the appli
cant . . . from unlawful confinement,” Allen v. McCurry,
449 U. S. 90, 98, n. 12 (1980), DTA §1005(e)(2) can and
should be read to confer on the Court of Appeals the
authority to order release in appropriate circumstances.
Section 1005(e)(2)(D) plainly contemplates release, ad
dressing the effect “release of [an] alien from the custody
of the Department of Defense” will have on the jurisdiction
of the court. 119 Stat. 2742–2743. This reading avoids
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serious constitutional difficulty and is consistent with the
text of the statute.
The D. C. Circuit can thus order release, the CSRTs can
order release, and the head of the Administrative Review
Boards can, at the recommendation of those panels, order
release. These multiple release provisions within the DTA
system more than satisfy the majority’s requirement that
any tribunal substituting for a habeas court have the
authority to release the prisoner.
The basis for the Court’s contrary conclusion is summed
up in the following sentence near the end of its opinion:
“To hold that the detainees at Guantanamo may, under
the DTA, challenge the President’s legal authority to
detain them, contest the CSRT’s findings of fact, supple
ment the record on review with newly discovered or previ
ously unavailable evidence, and request an order of re
lease would come close to reinstating the §2241 habeas
corpus process Congress sought to deny them.” Ante, at
63. In other words, any interpretation of the statute that
would make it an adequate substitute for habeas must be
rejected, because Congress could not possibly have in
tended to enact an adequate substitute for habeas. The
Court could have saved itself a lot of trouble if it had
simply announced this Catch-22 approach at the begin
ning rather than the end of its opinion.
III
For all its eloquence about the detainees’ right to the
writ, the Court makes no effort to elaborate how exactly
the remedy it prescribes will differ from the procedural
protections detainees enjoy under the DTA. The Court
objects to the detainees’ limited access to witnesses and
classified material, but proposes no alternatives of its own.
Indeed, it simply ignores the many difficult questions its
holding presents. What, for example, will become of the
CSRT process? The majority says federal courts should
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generally refrain from entertaining detainee challenges
until after the petitioner’s CSRT proceeding has finished.
See ante, at 66 (“[e]xcept in cases of undue delay”). But
to what deference, if any, is that CSRT determination
entitled?
There are other problems. Take witness availability.
What makes the majority think witnesses will become
magically available when the review procedure is labeled
“habeas”? Will the location of most of these witnesses
change—will they suddenly become easily susceptible to
service of process? Or will subpoenas issued by American
habeas courts run to Basra? And if they did, how would
they be enforced? Speaking of witnesses, will detainees be
able to call active-duty military officers as witnesses? If
not, why not?
The majority has no answers for these difficulties. What
it does say leaves open the distinct possibility that its
“habeas” remedy will, when all is said and done, end up
looking a great deal like the DTA review it rejects. See
ante, at 66 (opinion of the court) (“We recognize, however,
that the Government has a legitimate interest in protect
ing sources and methods of intelligence gathering, and we
expect that the District Court will use its discretion to
accommodate this interest to the greatest extent possi
ble”). But “[t]he role of the judiciary is limited to deter
mining whether the procedures meet the essential stan
dard of fairness under the Due Process Clause and does
not extend to imposing procedures that merely displace
congressional choices of policy.” Landon v. Plasencia, 459
U. S. 21, 34–35 (1982).
The majority rests its decision on abstract and hypo
thetical concerns. Step back and consider what, in the
real world, Congress and the Executive have actually
granted aliens captured by our Armed Forces overseas and
found to be enemy combatants:
• The right to hear the bases of the charges against
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them, including a summary of any classified
evidence.
• The ability to challenge the bases of their detention
before military tribunals modeled after Geneva
Convention procedures. Some 38 detainees have
been released as a result of this process. Brief for
Federal Respondents 57, 60.
• The right, before the CSRT, to testify, introduce
evidence, call witnesses, question those the Gov
ernment calls, and secure release, if and when
appropriate.
• The right to the aid of a personal representative in
arranging and presenting their cases before a
CSRT.
• Before the D. C. Circuit, the right to employ coun
sel, challenge the factual record, contest the lower
tribunal’s legal determinations, ensure compliance
with the Constitution and laws, and secure release,
if any errors below establish their entitlement to
such relief.
In sum, the DTA satisfies the majority’s own criteria
for assessing adequacy. This statutory scheme provides
the combatants held at Guantanamo greater procedural
protections than have ever been afforded alleged enemy
detainees—whether citizens or aliens—in our national
history.
*
*
*
So who has won? Not the detainees. The Court’s analy
sis leaves them with only the prospect of further litigation
to determine the content of their new habeas right, fol
lowed by further litigation to resolve their particular cases,
followed by further litigation before the D. C. Circuit—
where they could have started had they invoked the DTA
procedure. Not Congress, whose attempt to “determine—
through democratic means—how best” to balance the
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security of the American people with the detainees’ liberty
interests, see Hamdan v. Rumsfeld, 548 U. S. 557, 636
(2006) (BREYER, J., concurring), has been unceremoniously
brushed aside. Not the Great Writ, whose majesty is
hardly enhanced by its extension to a jurisdictionally
quirky outpost, with no tangible benefit to anyone. Not the
rule of law, unless by that is meant the rule of lawyers,
who will now arguably have a greater role than military
and intelligence officials in shaping policy for alien enemy
combatants. And certainly not the American people, who
today lose a bit more control over the conduct of this Na
tion’s foreign policy to unelected, politically unaccountable
judges.
I respectfully dissent.
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JUSTICE SCALIA, with whom THE CHIEF JUSTICE,
JUSTICE THOMAS, and JUSTICE ALITO join, dissenting.
Today, for the first time in our Nation’s history, the
Court confers a constitutional right to habeas corpus on
alien enemies detained abroad by our military forces in
the course of an ongoing war. THE CHIEF JUSTICE’s dissent, which I join, shows that the procedures prescribed by
Congress in the Detainee Treatment Act provide the essential protections that habeas corpus guarantees; there
has thus been no suspension of the writ, and no basis
exists for judicial intervention beyond what the Act allows.
My problem with today’s opinion is more fundamental
still: The writ of habeas corpus does not, and never has,
run in favor of aliens abroad; the Suspension Clause thus
has no application, and the Court’s intervention in this
military matter is entirely ultra vires.
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I shall devote most of what will be a lengthy opinion to
the legal errors contained in the opinion of the Court.
Contrary to my usual practice, however, I think it appropriate to begin with a description of the disastrous consequences of what the Court has done today.
I
America is at war with radical Islamists. The enemy
began by killing Americans and American allies abroad:
241 at the Marine barracks in Lebanon, 19 at the Khobar
Towers in Dhahran, 224 at our embassies in Dar es Salaam and Nairobi, and 17 on the USS Cole in Yemen. See
National Commission on Terrorist Attacks upon the
United States, The 9/11 Commission Report, pp. 60–61,
70, 190 (2004). On September 11, 2001, the enemy
brought the battle to American soil, killing 2,749 at the
Twin Towers in New York City, 184 at the Pentagon in
Washington, D. C., and 40 in Pennsylvania. See id., at
552, n. 9. It has threatened further attacks against our
homeland; one need only walk about buttressed and barricaded Washington, or board a plane anywhere in the
country, to know that the threat is a serious one. Our
Armed Forces are now in the field against the enemy, in
Afghanistan and Iraq. Last week, 13 of our countrymen in
arms were killed.
The game of bait-and-switch that today’s opinion plays
upon the Nation’s Commander in Chief will make the war
harder on us. It will almost certainly cause more Americans to be killed. That consequence would be tolerable if
necessary to preserve a time-honored legal principle vital
to our constitutional Republic. But it is this Court’s blatant abandonment of such a principle that produces the
decision today. The President relied on our settled precedent in Johnson v. Eisentrager, 339 U. S. 763 (1950), when
he established the prison at Guantanamo Bay for enemy
aliens. Citing that case, the President’s Office of Legal
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Counsel advised him “that the great weight of legal authority indicates that a federal district court could not
properly exercise habeas jurisdiction over an alien detained at [Guantanamo Bay].” Memorandum from Patrick
F. Philbin and John C. Yoo, Deputy Assistant Attorneys
General, Office of Legal Counsel, to William J. Haynes II,
General Counsel, Dept. of Defense (Dec. 28, 2001). Had
the law been otherwise, the military surely would not have
transported prisoners there, but would have kept them in
Afghanistan, transferred them to another of our foreign
military bases, or turned them over to allies for detention.
Those other facilities might well have been worse for the
detainees themselves.
In the long term, then, the Court’s decision today accomplishes little, except perhaps to reduce the well-being
of enemy combatants that the Court ostensibly seeks to
protect. In the short term, however, the decision is devastating. At least 30 of those prisoners hitherto released
from Guantanamo Bay have returned to the battlefield.
See S. Rep. No. 110–90, pt. 7, p. 13 (2007) (Minority Views
of Sens. Kyl, Sessions, Graham, Cornyn, and Coburn)
(hereinafter Minority Report). Some have been captured
or killed. See ibid.; see also Mintz, Released Detainees
Rejoining the Fight, Washington Post, Oct. 22, 2004, pp.
A1, A12. But others have succeeded in carrying on their
atrocities against innocent civilians. In one case, a detainee released from Guantanamo Bay masterminded the
kidnapping of two Chinese dam workers, one of whom was
later shot to death when used as a human shield against
Pakistani commandoes. See Khan & Lancaster, Pakistanis Rescue Hostage; 2nd Dies, Washington Post, Oct.
15, 2004, p. A18. Another former detainee promptly resumed his post as a senior Taliban commander and murdered a United Nations engineer and three Afghan soldiers. Mintz, supra. Still another murdered an Afghan
judge. See Minority Report 13. It was reported only last
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month that a released detainee carried out a suicide bombing against Iraqi soldiers in Mosul, Iraq. See White, ExGuantanamo Detainee Joined Iraq Suicide Attack, Washington Post, May 8, 2008, p. A18.
These, mind you, were detainees whom the military had
concluded were not enemy combatants. Their return to
the kill illustrates the incredible difficulty of assessing
who is and who is not an enemy combatant in a foreign
theater of operations where the environment does not lend
itself to rigorous evidence collection. Astoundingly, the
Court today raises the bar, requiring military officials to
appear before civilian courts and defend their decisions
under procedural and evidentiary rules that go beyond
what Congress has specified. As THE CHIEF JUSTICE’s
dissent makes clear, we have no idea what those procedural and evidentiary rules are, but they will be determined by civil courts and (in the Court’s contemplation at
least) will be more detainee-friendly than those now applied, since otherwise there would be no reason to hold the
congressionally prescribed procedures unconstitutional. If
they impose a higher standard of proof (from foreign battlefields) than the current procedures require, the number
of the enemy returned to combat will obviously increase.
But even when the military has evidence that it can
bring forward, it is often foolhardy to release that evidence
to the attorneys representing our enemies. And one escalation of procedures that the Court is clear about is affording the detainees increased access to witnesses (perhaps
troops serving in Afghanistan?) and to classified information. See ante, at 54–55. During the 1995 prosecution of
Omar Abdel Rahman, federal prosecutors gave the names
of 200 unindicted co-conspirators to the “Blind Sheik’s”
defense lawyers; that information was in the hands of
Osama Bin Laden within two weeks. See Minority Report
14–15. In another case, trial testimony revealed to the
enemy that the United States had been monitoring their
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cellular network, whereupon they promptly stopped using
it, enabling more of them to evade capture and continue
their atrocities. See id., at 15.
And today it is not just the military that the Court
elbows aside. A mere two Terms ago in Hamdan v. Rumsfeld, 548 U. S. 557 (2006), when the Court held (quite
amazingly) that the Detainee Treatment Act of 2005 had
not stripped habeas jurisdiction over Guantanamo petitioners’ claims, four Members of today’s five-Justice majority joined an opinion saying the following:
“Nothing prevents the President from returning to
Congress to seek the authority [for trial by military
commission] he believes necessary.
“Where, as here, no emergency prevents consultation with Congress, judicial insistence upon that consultation does not weaken our Nation’s ability to deal
with danger.
To the contrary, that insistence
strengthens the Nation’s ability to determine—
through democratic means—how best to do so. The
Constitution places its faith in those democratic
means.” Id., at 636 (BREYER, J., concurring).1
Turns out they were just kidding. For in response, Congress, at the President’s request, quickly enacted the
Military Commissions Act, emphatically reasserting that
it did not want these prisoners filing habeas petitions. It
is therefore clear that Congress and the Executive—both
political branches—have determined that limiting the role
——————
1 Even

today, the Court cannot resist striking a pose of faux deference
to Congress and the President. Citing the above quoted passage, the
Court says: “The political branches, consistent with their independent
obligations to interpret and uphold the Constitution, can engage in a
genuine debate about how best to preserve constitutional values while
protecting the Nation from terrorism.” Ante, at 69. Indeed. What the
Court apparently means is that the political branches can debate, after
which the Third Branch will decide.
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of civilian courts in adjudicating whether prisoners captured abroad are properly detained is important to success
in the war that some 190,000 of our men and women are
now fighting. As the Solicitor General argued, “the Military Commissions Act and the Detainee Treatment Act . . .
represent an effort by the political branches to strike an
appropriate balance between the need to preserve liberty
and the need to accommodate the weighty and sensitive
governmental interests in ensuring that those who have in
fact fought with the enemy during a war do not return to
battle against the United States.” Brief for Respondents
10–11 (internal quotation marks omitted).
But it does not matter. The Court today decrees that no
good reason to accept the judgment of the other two
branches is “apparent.” Ante, at 40. “The Government,” it
declares, “presents no credible arguments that the military mission at Guantanamo would be compromised if
habeas corpus courts had jurisdiction to hear the detainees’ claims.” Id., at 39. What competence does the Court
have to second-guess the judgment of Congress and the
President on such a point? None whatever. But the Court
blunders in nonetheless. Henceforth, as today’s opinion
makes unnervingly clear, how to handle enemy prisoners
in this war will ultimately lie with the branch that knows
least about the national security concerns that the subject
entails.
II
A
The Suspension Clause of the Constitution provides:
“The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion
the public Safety may require it.” Art. I, §9, cl. 2. As a
court of law operating under a written Constitution, our
role is to determine whether there is a conflict between
that Clause and the Military Commissions Act. A conflict

Cite as: 553 U. S. ____ (2008)

7

SCALIA, J., dissenting

arises only if the Suspension Clause preserves the privilege of the writ for aliens held by the United States military as enemy combatants at the base in Guantanamo
Bay, located within the sovereign territory of Cuba.
We have frequently stated that we owe great deference
to Congress’s view that a law it has passed is constitutional. See, e.g., Department of Labor v. Triplett, 494 U. S.
715, 721 (1990); United States v. National Dairy Products
Corp., 372 U. S. 29, 32 (1963); see also American Communications Assn. v. Douds, 339 U. S. 382, 435 (1950) (Jackson, J., concurring in part and dissenting in part). That is
especially so in the area of foreign and military affairs;
“perhaps in no other area has the Court accorded Congress
greater deference.” Rostker v. Goldberg, 453 U. S. 57, 64–
65 (1981). Indeed, we accord great deference even when
the President acts alone in this area. See Department of
Navy v. Egan, 484 U. S. 518, 529–530 (1988); Regan v.
Wald, 468 U. S. 222, 243 (1984).
In light of those principles of deference, the Court’s
conclusion that “the common law [does not] yiel[d] a definite answer to the questions before us,” ante, at 22, leaves
it no choice but to affirm the Court of Appeals. The writ
as preserved in the Constitution could not possibly extend
farther than the common law provided when that Clause
was written. See Part III, infra. The Court admits that it
cannot determine whether the writ historically extended
to aliens held abroad, and it concedes (necessarily) that
Guantanamo Bay lies outside the sovereign territory of
the United States. See ante, at 22–23; Rasul v. Bush, 542
U. S. 466, 500–501 (2004) (SCALIA, J., dissenting). Together, these two concessions establish that it is (in the
Court’s view) perfectly ambiguous whether the commonlaw writ would have provided a remedy for these petitioners. If that is so, the Court has no basis to strike down the
Military Commissions Act, and must leave undisturbed
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the considered judgment of the coequal branches.2
How, then, does the Court weave a clear constitutional
prohibition out of pure interpretive equipoise? The Court
resorts to “fundamental separation-of-powers principles”
to interpret the Suspension Clause. Ante, at 25. According to the Court, because “the writ of habeas corpus is
itself an indispensable mechanism for monitoring the
separation of powers,” the test of its extraterritorial reach
“must not be subject to manipulation by those whose
power it is designed to restrain.” Ante, at 36.
That approach distorts the nature of the separation of
powers and its role in the constitutional structure. The
“fundamental separation-of-powers principles” that the
Constitution embodies are to be derived not from some
judicially imagined matrix, but from the sum total of the
individual separation-of-powers provisions that the Constitution sets forth. Only by considering them one-by-one
does the full shape of the Constitution’s separation-ofpowers principles emerge. It is nonsensical to interpret
those provisions themselves in light of some general
“separation-of-powers principles” dreamed up by the
Court. Rather, they must be interpreted to mean what
they were understood to mean when the people ratified
them. And if the understood scope of the writ of habeas
corpus was “designed to restrain” (as the Court says) the
actions of the Executive, the understood limits upon that
——————
2 The

opinion seeks to avoid this straightforward conclusion by saying
that the Court has been “careful not to foreclose the possibility that the
protections of the Suspension Clause have expanded along with post1789 developments that define the present scope of the writ.” Ante, at
15–16 (citing INS v. St. Cyr, 533 U. S. 289 300–301 (2001)). But not
foreclosing the possibility that they have expanded is not the same as
demonstrating (or at least holding without demonstration, which seems
to suffice for today’s majority) that they have expanded. The Court
must either hold that the Suspension Clause has “expanded” in its
application to aliens abroad, or acknowledge that it has no basis to set
aside the actions of Congress and the President. It does neither.
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scope were (as the Court seems not to grasp) just as much
“designed to restrain” the incursions of the Third Branch.
“Manipulation” of the territorial reach of the writ by the
Judiciary poses just as much a threat to the proper separation of powers as “manipulation” by the Executive. As I
will show below, manipulation is what is afoot here. The
understood limits upon the writ deny our jurisdiction over
the habeas petitions brought by these enemy aliens, and
entrust the President with the crucial wartime determinations about their status and continued confinement.
B
The Court purports to derive from our precedents a
“functional” test for the extraterritorial reach of the writ,
ante, at 34, which shows that the Military Commissions
Act unconstitutionally restricts the scope of habeas. That
is remarkable because the most pertinent of those precedents, Johnson v. Eisentrager, 339 U. S. 763, conclusively
establishes the opposite. There we were confronted with
the claims of 21 Germans held at Landsberg Prison, an
American military facility located in the American Zone of
occupation in postwar Germany. They had been captured
in China, and an American military commission sitting
there had convicted them of war crimes—collaborating
with the Japanese after Germany’s surrender. Id., at 765–
766. Like the petitioners here, the Germans claimed that
their detentions violated the Constitution and international law, and sought a writ of habeas corpus. Writing
for the Court, Justice Jackson held that American courts
lacked habeas jurisdiction:
“We are cited to [sic] no instance where a court, in
this or any other country where the writ is known, has
issued it on behalf of an alien enemy who, at no relevant time and in no stage of his captivity, has been
within its territorial jurisdiction. Nothing in the text
of the Constitution extends such a right, nor does any-
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thing in our statutes.” Id., at 768.
Justice Jackson then elaborated on the historical scope
of the writ:
“The alien, to whom the United States has been traditionally hospitable, has been accorded a generous
and ascending scale of rights as he increases his identity with our society. . . .
“But, in extending constitutional protections beyond
the citizenry, the Court has been at pains to point out
that it was the alien’s presence within its territorial
jurisdiction that gave the Judiciary power to act.” Id.,
at 770–771.
Lest there be any doubt about the primacy of territorial
sovereignty in determining the jurisdiction of a habeas
court over an alien, Justice Jackson distinguished two
cases in which aliens had been permitted to seek habeas
relief, on the ground that the prisoners in those cases were
in custody within the sovereign territory of the United
States. Id., at 779–780 (discussing Ex parte Quirin, 317
U. S. 1 (1942), and In re Yamashita, 327 U. S. 1 (1946)).
“By reason of our sovereignty at that time over [the Philippines],” Jackson wrote, “Yamashita stood much as did
Quirin before American courts.” 339 U. S., at 780.
Eisentrager thus held—held beyond any doubt—that the
Constitution does not ensure habeas for aliens held by the
United States in areas over which our Government is not
sovereign.3
——————
3 In

its failed attempt to distinguish Eisentrager, the Court comes up
with the notion that “de jure sovereignty” is simply an additional factor
that can be added to (presumably) “de facto sovereignty” (i.e., practical
control) to determine the availability of habeas for aliens, but that it is
not a necessary factor, whereas de facto sovereignty is. It is perhaps in
this de facto sense, the Court speculates, that Eisentrager found “sovereignty” lacking. See ante, at 23–25. If that were so, one would have
expected Eisentrager to explain in some detail why the United States
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The Court would have us believe that Eisentrager rested
on “[p]ractical considerations,” such as the “difficulties of
ordering the Government to produce the prisoners in a
habeas corpus proceeding.” Ante, at 32. Formal sovereignty, says the Court, is merely one consideration “that
bears upon which constitutional guarantees apply” in a
given location. Ante, at 34. This is a sheer rewriting of
the case. Eisentrager mentioned practical concerns, to be
sure—but not for the purpose of determining under what
circumstances American courts could issue writs of habeas
corpus for aliens abroad. It cited them to support its
holding that the Constitution does not empower courts to
issue writs of habeas corpus to aliens abroad in any circumstances. As Justice Black accurately said in dissent,
“the Court’s opinion inescapably denies courts power to
afford the least bit of protection for any alien who is subject to our occupation government abroad, even if he is
neither enemy nor belligerent and even after peace is
officially declared.” 339 U. S., at 796.
The Court also tries to change Eisentrager into a “func——————
did not have practical control over the American zone of occupation. It
did not (and probably could not). Of course this novel de facto-de jure
approach does not explain why the writ never issued to Scotland, which
was assuredly within the de facto control of the English crown. See
infra, at 22.
To support its holding that de facto sovereignty is relevant to the
reach of habeas corpus, the Court cites our decision in Fleming v. Page,
9 How. 603 (1850), a case about the application of a customs statute to
a foreign port occupied by U. S. forces. See ante, at 24. The case used
the phrase “subject to the sovereignty and dominion of the United
States” to refer to the United States’ practical control over a “foreign
country.” 9 How., at 614. But Fleming went on to explain that because
the port remained part of the “enemy’s country,” even though under
U. S. military occupation, “its subjugation did not compel the United
States, while they held it, to regard it as part of their dominions, nor to
give to it any form of civil government, nor to extend to it our laws.”
Id., at 618. If Fleming is relevant to these cases at all, it undermines
the Court’s holding.
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tional” test by quoting a paragraph that lists the characteristics of the German petitioners:
“To support [the] assumption [of a constitutional right
to habeas corpus] we must hold that a prisoner of our
military authorities is constitutionally entitled to the
writ, even though he (a) is an enemy alien; (b) has
never been or resided in the United States; (c) was
captured outside of our territory and there held in
military custody as a prisoner of war; (d) was tried
and convicted by a Military Commission sitting outside the United States; (e) for offenses against laws of
war committed outside the United States; (f) and is at
all times imprisoned outside the United States.” Id.,
at 777 (quoted in part, ante, at 36).
But that paragraph is introduced by a sentence stating
that “[t]he foregoing demonstrates how much further we
must go if we are to invest these enemy aliens, resident,
captured and imprisoned abroad, with standing to demand
access to our courts.” 339 U. S., at 777 (emphasis added).
How much further than what? Further than the rule set
forth in the prior section of the opinion, which said that “in
extending constitutional protections beyond the citizenry,
the Court has been at pains to point out that it was the
alien’s presence within its territorial jurisdiction that gave
the Judiciary power to act.” Id., at 771. In other words,
the characteristics of the German prisoners were set forth,
not in application of some “functional” test, but to show
that the case before the Court represented an a fortiori
application of the ordinary rule. That is reaffirmed by the
sentences that immediately follow the listing of the Germans’ characteristics:
“We have pointed out that the privilege of litigation
has been extended to aliens, whether friendly or enemy, only because permitting their presence in the
country implied protection. No such basis can be in-
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voked here, for these prisoners at no relevant time
were within any territory over which the United
States is sovereign, and the scenes of their offense,
their capture, their trial and their punishment were
all beyond the territorial jurisdiction of any court of
the United States.” Id., at 777–778.
Eisentrager nowhere mentions a “functional” test, and the
notion that it is based upon such a principle is patently
false.4
The Court also reasons that Eisentrager must be read as
a “functional” opinion because of our prior decisions in the
Insular Cases. See ante, at 26–29. It cites our statement
in Balzac v. Porto Rico, 258 U. S. 298, 312 (1922), that
“ ‘the real issue in the Insular Cases was not whether the
Constitution extended to the Philippines or Porto Rico
when we went there, but which of its provisions were
——————
4 JUSTICE SOUTER’s concurrence relies on our decision four Terms ago
in Rasul v. Bush, 542 U. S. 466 (2004), where the Court interpreted the
habeas statute to extend to aliens held at Guantanamo Bay. He thinks
that “no one who reads the Court’s opinion in Rasul could seriously
doubt that the jurisdictional question must be answered the same way
in purely constitutional cases.” Ante, at 1–2. But Rasul was devoted
primarily to an explanation of why Eisentrager’s statutory holding no
longer controlled given our subsequent decision in Braden v. 30th
Judicial Circuit Court of Ky., 410 U. S. 484 (1973). See Rasul, supra, at
475–479. And the opinion of the Court today—which JUSTICE SOUTER
joins—expressly rejects the historical evidence cited in Rasul to support
its conclusion about the reach of habeas corpus. Compare id., at 481–
482, with ante, at 18. Moreover, even if one were to accept as true what
JUSTICE SOUTER calls Rasul’s “well-considered” dictum, that does not
explain why Eisentrager’s constitutional holding must be overruled or
how it can be distinguished. (After all, Rasul distinguished Eisentrager’s statutory holding on a ground inapplicable to its constitutional
holding.) In other words, even if the Court were to conclude that
Eisentrager’s rule was incorrect as an original matter, the Court would
have to explain the justification for departing from that precedent. It
therefore cannot possibly be true that Rasul controls this case, as
JUSTICE SOUTER suggests.
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applicable by way of limitation upon the exercise of executive and legislative power in dealing with new conditions
and requirements.’ ” Ante, at 28. But the Court conveniently omits Balzac’s predicate to that statement: “The
Constitution of the United States is in force in Porto Rico
as it is wherever and whenever the sovereign power of that
government is exerted.” 258 U. S., at 312 (emphasis
added). The Insular Cases all concerned territories acquired by Congress under its Article IV authority and
indisputably part of the sovereign territory of the United
States. See United States v. Verdugo-Urquidez, 494 U. S.
259, 268 (1990); Reid v. Covert, 354 U. S. 1, 13 (1957)
(plurality opinion of Black, J.). None of the Insular Cases
stands for the proposition that aliens located outside U. S.
sovereign territory have constitutional rights, and Eisentrager held just the opposite with respect to habeas corpus.
As I have said, Eisentrager distinguished Yamashita on
the ground of “our sovereignty [over the Philippines],” 339
U. S., at 780.
The Court also relies on the “[p]ractical considerations”
that influenced our decision in Reid v. Covert, supra. See
ante, at 29–32. But all the Justices in the majority except
Justice Frankfurter limited their analysis to the rights of
citizens abroad. See Reid, supra, at 5–6 (plurality opinion
of Black, J.); id., at 74–75 (Harlan, J., concurring in result). (Frankfurter limited his analysis to the even narrower class of civilian dependents of American military
personnel abroad, see id., at 45 (opinion concurring in
result).) In trying to wring some kind of support out of
Reid for today’s novel holding, the Court resorts to a chain
of logic that does not hold. The members of the Reid
majority, the Court says, were divided over whether In re
Ross, 140 U. S. 453 (1891), which had (according to the
Court) held that under certain circumstances American
citizens abroad do not have indictment and jury-trial
rights, should be overruled. In the Court’s view, the Reid
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plurality would have overruled Ross, but Justices Frankfurter and Harlan preferred to distinguish it. The upshot:
“If citizenship had been the only relevant factor in the
case, it would have been necessary for the Court to overturn Ross, something Justices Harlan and Frankfurter
were unwilling to do.” Ante, at 32. What, exactly, is this
point supposed to prove? To say that “practical considerations” determine the precise content of the constitutional
protections American citizens enjoy when they are abroad
is quite different from saying that “practical considerations” determine whether aliens abroad enjoy any constitutional protections whatever, including habeas. In other
words, merely because citizenship is not a sufficient factor
to extend constitutional rights abroad does not mean that
it is not a necessary one.
The Court tries to reconcile Eisentrager with its holding
today by pointing out that in postwar Germany, the
United States was “answerable to its Allies” and did not
“pla[n] a long-term occupation.” Ante, at 38, 39. Those
factors were not mentioned in Eisentrager. Worse still, it
is impossible to see how they relate to the Court’s asserted
purpose in creating this “functional” test—namely, to
ensure a judicial inquiry into detention and prevent the
political branches from acting with impunity. Can it
possibly be that the Court trusts the political branches
more when they are beholden to foreign powers than when
they act alone?
After transforming the a fortiori elements discussed
above into a “functional” test, the Court is still left with
the difficulty that most of those elements exist here as
well with regard to all the detainees. To make the application of the newly crafted “functional” test produce a
different result in the present cases, the Court must rely
upon factors (d) and (e): The Germans had been tried by a
military commission for violations of the laws of war; the
present petitioners, by contrast, have been tried by a

16

BOUMEDIENE v. BUSH
SCALIA, J., dissenting

Combatant Status Review Tribunal (CSRT) whose procedural protections, according to the Court’s ipse dixit, “fall
well short of the procedures and adversarial mechanisms
that would eliminate the need for habeas corpus review.”
Ante, at 37. But no one looking for “functional” equivalents would put Eisentrager and the present cases in the
same category, much less place the present cases in a
preferred category. The difference between them cries out
for lesser procedures in the present cases. The prisoners
in Eisentrager were prosecuted for crimes after the cessation of hostilities; the prisoners here are enemy combatants detained during an ongoing conflict. See Hamdi v.
Rumsfeld, 542 U. S. 507, 538 (2004) (plurality opinion)
(suggesting, as an adequate substitute for habeas corpus,
the use of a tribunal akin to a CSRT to authorize the
detention of American citizens as enemy combatants during the course of the present conflict).
The category of prisoner comparable to these detainees
are not the Eisentrager criminal defendants, but the more
than 400,000 prisoners of war detained in the United
States alone during World War II. Not a single one was
accorded the right to have his detention validated by a
habeas corpus action in federal court—and that despite
the fact that they were present on U. S. soil. See Bradley,
The Military Commissions Act, Habeas Corpus, and the
Geneva Conventions, 101 Am. J. Int’l L. 322, 338 (2007).
The Court’s analysis produces a crazy result: Whereas
those convicted and sentenced to death for war crimes are
without judicial remedy, all enemy combatants detained
during a war, at least insofar as they are confined in an
area away from the battlefield over which the United
States exercises “absolute and indefinite” control, may
seek a writ of habeas corpus in federal court. And, as an
even more bizarre implication from the Court’s reasoning,
those prisoners whom the military plans to try by fulldress Commission at a future date may file habeas peti-
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tions and secure release before their trials take place.
There is simply no support for the Court’s assertion that
constitutional rights extend to aliens held outside U. S.
sovereign territory, see Verdugo-Urquidez, 494 U. S., at
271, and Eisentrager could not be clearer that the privilege
of habeas corpus does not extend to aliens abroad. By
blatantly distorting Eisentrager, the Court avoids the
difficulty of explaining why it should be overruled. See
Planned Parenthood of Southeastern Pa. v. Casey, 505
U. S. 833, 854–855 (1992) (identifying stare decisis factors). The rule that aliens abroad are not constitutionally
entitled to habeas corpus has not proved unworkable in
practice; if anything, it is the Court’s “functional” test that
does not (and never will) provide clear guidance for the
future. Eisentrager forms a coherent whole with the accepted proposition that aliens abroad have no substantive
rights under our Constitution. Since it was announced, no
relevant factual premises have changed. It has engendered considerable reliance on the part of our military.
And, as the Court acknowledges, text and history do not
clearly compel a contrary ruling. It is a sad day for the
rule of law when such an important constitutional precedent is discarded without an apologia, much less an
apology.
C
What drives today’s decision is neither the meaning of
the Suspension Clause, nor the principles of our precedents, but rather an inflated notion of judicial supremacy.
The Court says that if the extraterritorial applicability of
the Suspension Clause turned on formal notions of sovereignty, “it would be possible for the political branches to
govern without legal constraint” in areas beyond the
sovereign territory of the United States. Ante, at 35. That
cannot be, the Court says, because it is the duty of this
Court to say what the law is. Id., at 35–36. It would be
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difficult to imagine a more question-begging analysis.
“The very foundation of the power of the federal courts to
declare Acts of Congress unconstitutional lies in the power
and duty of those courts to decide cases and controversies
properly before them.” United States v. Raines, 362 U. S.
17, 20–21 (1960) (citing Marbury v. Madison, 1 Cranch
137 (1803); emphasis added). Our power “to say what the
law is” is circumscribed by the limits of our statutorily and
constitutionally conferred jurisdiction. See Lujan v. Defenders of Wildlife, 504 U. S. 555, 573–578 (1992). And
that is precisely the question in these cases: whether the
Constitution confers habeas jurisdiction on federal courts
to decide petitioners’ claims. It is both irrational and
arrogant to say that the answer must be yes, because
otherwise we would not be supreme.
But so long as there are some places to which habeas
does not run—so long as the Court’s new “functional” test
will not be satisfied in every case—then there will be circumstances in which “it would be possible for the political
branches to govern without legal constraint.” Or, to put it
more impartially, areas in which the legal determinations
of the other branches will be (shudder!) supreme. In other
words, judicial supremacy is not really assured by the
constitutional rule that the Court creates. The gap between rationale and rule leads me to conclude that the
Court’s ultimate, unexpressed goal is to preserve the
power to review the confinement of enemy prisoners held
by the Executive anywhere in the world. The “functional”
test usefully evades the precedential landmine of Eisentrager but is so inherently subjective that it clears a wide
path for the Court to traverse in the years to come.
III
Putting aside the conclusive precedent of Eisentrager, it
is clear that the original understanding of the Suspension
Clause was that habeas corpus was not available to aliens
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abroad, as Judge Randolph’s thorough opinion for the
court below detailed. See 476 F. 3d 981, 988–990 (CADC
2007).
The Suspension Clause reads: “The Privilege of the Writ
of Habeas Corpus shall not be suspended, unless when in
Cases of Rebellion or Invasion the public Safety may
require it.” U. S. Const., Art. I, §9, cl. 2. The proper
course of constitutional interpretation is to give the text
the meaning it was understood to have at the time of its
adoption by the people. See, e.g., Crawford v. Washington,
541 U. S. 36, 54 (2004). That course is especially demanded when (as here) the Constitution limits the power
of Congress to infringe upon a pre-existing common-law
right. The nature of the writ of habeas corpus that cannot
be suspended must be defined by the common-law writ
that was available at the time of the founding. See
McNally v. Hill, 293 U. S. 131, 135–136 (1934); see also
INS v. St. Cyr, 533 U. S. 289, 342 (2001) (SCALIA, J., dissenting); D’Oench, Duhme & Co. v. FDIC, 315 U. S. 447,
471, n. 9 (1942) (Jackson, J., concurring).
It is entirely clear that, at English common law, the writ
of habeas corpus did not extend beyond the sovereign
territory of the Crown. To be sure, the writ had an “extraordinary territorial ambit,” because it was a so-called
“prerogative writ,” which, unlike other writs, could extend
beyond the realm of England to other places where the
Crown was sovereign. R. Sharpe, The Law of Habeas
Corpus 188 (2d ed. 1989) (hereinafter Sharpe); see also
Note on the Power of the English Courts to Issue the Writ
of Habeas to Places Within the Dominions of the Crown,
But Out of England, and On the Position of Scotland in
Relation to that Power, 8 Jurid. Rev. 157 (1896) (hereinafter Note on Habeas); King v. Cowle, 2 Burr. 834, 855–856,
97 Eng. Rep. 587, 599 (K. B. 1759).
But prerogative writs could not issue to foreign countries, even for British subjects; they were confined to the
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King’s dominions—those areas over which the Crown was
sovereign. See Sharpe 188; 2 R. Chambers, A Course of
Lectures on the English Law 1767–1773, pp. 7–8 (Curley
ed. 1986); 3 W. Blackstone, Commentaries on the Laws of
England 131 (1768) (hereinafter Blackstone). Thus, the
writ has never extended to Scotland, which, although
united to England when James I succeeded to the English
throne in 1603, was considered a foreign dominion under a
different Crown—that of the King of Scotland. Sharpe
191; Note on Habeas 158.5 That is why Lord Mansfield
wrote that “[t]o foreign dominions, which belong to a
prince who succeeds to the throne of England, this Court
has no power to send any writ of any kind. We cannot
send a habeas corpus to Scotland . . . .” Cowle, supra, at
856, 97 Eng. Rep., at 599–600.
The common-law writ was codified by the Habeas Corpus Act of 1679, which “stood alongside Magna Charta and
the English Bill of Rights of 1689 as a towering common
law lighthouse of liberty—a beacon by which framing
lawyers in America consciously steered their course.”
Amar, Sixth Amendment First Principles, 84 Geo. L. J.
641, 663 (1996). The writ was established in the Colonies
beginning in the 1690’s and at least one colony adopted
the 1679 Act almost verbatim. See Dept. of Political Science, Okla. State Univ., Research Reports, No. 1, R.
Walker, The American Reception of the Writ of Liberty
12–16 (1961). Section XI of the Act stated where the writ
could run. It “may be directed and run into any county
palatine, the cinque-ports, or other privileged places
within the kingdom of England, dominion of Wales, or
town of Berwick upon Tweed, and the islands of Jersey or
Guernsey.” 31 Car. 2, ch. 2. The cinque-ports and county
palatine were so-called “exempt jurisdictions”—franchises
——————
5 My dissent in Rasul v. Bush, 542 U. S. 466, 503 (2004), mistakenly
included Scotland among the places to which the writ could run.
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granted by the Crown in which local authorities would
manage municipal affairs, including the court system, but
over which the Crown maintained ultimate sovereignty.
See 3 Blackstone 78–79. The other places listed—Wales,
Berwick-upon-Tweed, Jersey, and Guernsey—were territories of the Crown even though not part England proper.
See Cowle, supra, at 853–854, 97 Eng. Rep., at 598 (Wales
and Berwick-upon-Tweed); 1 Blackstone 104 (Jersey and
Guernsey); Sharpe 192 (same).
The Act did not extend the writ elsewhere, even though
the existence of other places to which British prisoners
could be sent was recognized by the Act. The possibility of
evading judicial review through such spiriting-away was
eliminated, not by expanding the writ abroad, but by
forbidding (in Article XII of the Act) the shipment of prisoners to places where the writ did not run or where its
execution would be difficult. See 31 Car. 2, ch. 2; see
generally Nutting, The Most Wholesome Law—The Habeas Corpus Act of 1679, 65 Am. Hist. Rev. 527 (1960).
The Habeas Corpus Act, then, confirms the consensus
view of scholars and jurists that the writ did not run
outside the sovereign territory of the Crown. The Court
says that the idea that “jurisdiction followed the King’s
officers” is an equally credible view. Ante, at 16. It is not
credible at all. The only support the Court cites for it is a
page in Boumediene’s brief, which in turn cites this
Court’s dicta in Rasul, 542 U. S., at 482, mischaracterizing
Lord Mansfield’s statement that the writ ran to any place
that was “under the subjection of the Crown,” Cowle,
supra, at 856, 97 Eng. Rep., at 599. It is clear that Lord
Mansfield was saying that the writ extended outside the
realm of England proper, not outside the sovereign territory of the Crown.6
——————
6 The dicta in Rasul also cited Ex parte Mwenya, [1960] 1 Q. B. 241,
(C. A.), but as I explained in dissent, “[e]ach judge [in Mwenya] made
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The Court dismisses the example of Scotland on the
grounds that Scotland had its own judicial system and
that the writ could not, as a practical matter, have been
enforced there. Ante, at 20. Those explanations are totally unpersuasive. The existence of a separate court
system was never a basis for denying the power of a court
to issue the writ. See 9 W. Holdsworth, A History of English Law 124 (3d ed. 1944) (citing Ex parte Anderson, 3 El.
and El. 487 (1861)). And as for logistical problems, the
same difficulties were present for places like the Channel
Islands, where the writ did run. The Court attempts to
draw an analogy between the prudential limitations on
issuing the writ to such remote areas within the sovereign
territory of the Crown and the jurisdictional prohibition on
issuing the writ to Scotland. See ante, at 19–20. But the
very authority that the Court cites, Lord Mansfield, expressly distinguished between these two concepts, stating
that English courts had the “power” to send the writ to
places within the Crown’s sovereignty, the “only question”
being the “propriety,” while they had “no power to send
any writ of any kind” to Scotland and other “foreign dominions.” Cowle, supra, at 856, 97 Eng. Rep., at 599–600.
The writ did not run to Scotland because, even after the
Union, “Scotland remained a foreign dominion of the
prince who succeeded to the English throne,” and “union
did not extend the prerogative of the English crown to
Scotland.” Sharpe 191; see also Sir Matthew Hale’s The
Prerogatives of the King 19 (D. Yale ed. 1976).7
——————
clear that the detainee’s status as a subject was material to the resolution of the case,” 542 U. S., at 504.
7 The Court also argues that the fact that the writ could run to Ireland, even though it was ruled under a “separate” crown, shows that
formal sovereignty was not the touchstone of habeas jurisdiction. Ante,
at 21. The passage from Blackstone that the Court cites, however,
describes Ireland as “a dependent, subordinate kingdom” that was part
of the “king’s dominions.” 1 Blackstone 98, 100 (internal quotation

Cite as: 553 U. S. ____ (2008)

23

SCALIA, J., dissenting

In sum, all available historical evidence points to the
conclusion that the writ would not have been available at
common law for aliens captured and held outside the
sovereign territory of the Crown. Despite three opening
briefs, three reply briefs, and support from a legion of
amici, petitioners have failed to identify a single case in
the history of Anglo-American law that supports their
claim to jurisdiction. The Court finds it significant that
there is no recorded case denying jurisdiction to such
prisoners either. See ante, at 21–22. But a case standing
for the remarkable proposition that the writ could issue to
a foreign land would surely have been reported, whereas a
case denying such a writ for lack of jurisdiction would
likely not. At a minimum, the absence of a reported case
either way leaves unrefuted the voluminous commentary
stating that habeas was confined to the dominions of the
Crown.
What history teaches is confirmed by the nature of the
limitations that the Constitution places upon suspension
of the common-law writ. It can be suspended only “in
Cases of Rebellion or Invasion.” Art. I, §9, cl. 2. The latter
case (invasion) is plainly limited to the territory of the
United States; and while it is conceivable that a rebellion
could be mounted by American citizens abroad, surely the
overwhelming majority of its occurrences would be domestic. If the extraterritorial scope of habeas turned on flexible, “functional” considerations, as the Court holds, why
would the Constitution limit its suspension almost entirely to instances of domestic crisis? Surely there is an
even greater justification for suspension in foreign lands
where the United States might hold prisoners of war
——————
marks omitted). And Lord Mansfield’s opinion in Cowle plainly understood Ireland to be “a dominion of the Crown of England,” in contrast to
the “foreign dominio[n]” of Scotland, and thought that distinction
dispositive of the question of habeas jurisdiction. Cowle, supra, at 856,
97 Eng. Rep., at 599–600.

24

BOUMEDIENE v. BUSH
SCALIA, J., dissenting

during an ongoing conflict. And correspondingly, there is
less threat to liberty when the Government suspends the
writ’s (supposed) application in foreign lands, where even
on the most extreme view prisoners are entitled to fewer
constitutional rights. It makes no sense, therefore, for the
Constitution generally to forbid suspension of the writ
abroad if indeed the writ has application there.
It may be objected that the foregoing analysis proves too
much, since this Court has already suggested that the writ
of habeas corpus does run abroad for the benefit of United
States citizens. “[T]he position that United States citizens
throughout the world may be entitled to habeas corpus
rights . . . is precisely the position that this Court adopted
in Eisentrager, see 339 U. S., at 769–770, even while
holding that aliens abroad did not have habeas corpus
rights.” Rasul, 542 U. S., at 501, 502 (SCALIA, J., dissenting) (emphasis deleted). The reason for that divergence is
not difficult to discern. The common-law writ, as received
into the law of the new constitutional Republic, took on
such changes as were demanded by a system in which rule
is derived from the consent of the governed, and in which
citizens (not “subjects”) are afforded defined protections
against the Government. As Justice Story wrote for the
Court,
“The common law of England is not to be taken in all
respects to be that of America. Our ancestors brought
with them its general principles, and claimed it as
their birthright; but they brought with them and
adopted only that portion which was applicable to
their situation.” Van Ness v. Pacard, 2 Pet. 137, 144
(1829).
See also Hall, The Common Law: An Account of its Reception in the United States, 4 Vand. L. Rev. 791 (1951). It
accords with that principle to say, as the plurality opinion
said in Reid: “When the Government reaches out to punish
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a citizen who is abroad, the shield which the Bill of Rights
and other parts of the Constitution provide to protect his
life and liberty should not be stripped away just because
he happens to be in another land.” 354 U. S., at 6; see also
Verdugo-Urquidez, 494 U. S., at 269–270. On that analysis, “[t]he distinction between citizens and aliens follows
from the undoubted proposition that the Constitution does
not create, nor do general principles of law create, any
juridical relation between our country and some undefined, limitless class of noncitizens who are beyond our
territory.” Id., at 275 (KENNEDY, J., concurring).
In sum, because I conclude that the text and history of
the Suspension Clause provide no basis for our jurisdiction, I would affirm the Court of Appeals even if Eisentrager did not govern these cases.
*
*
*
Today the Court warps our Constitution in a way that
goes beyond the narrow issue of the reach of the Suspension Clause, invoking judicially brainstormed separationof-powers principles to establish a manipulable “functional” test for the extraterritorial reach of habeas corpus
(and, no doubt, for the extraterritorial reach of other
constitutional protections as well). It blatantly misdescribes important precedents, most conspicuously Justice
Jackson’s opinion for the Court in Johnson v. Eisentrager.
It breaks a chain of precedent as old as the common law
that prohibits judicial inquiry into detentions of aliens
abroad absent statutory authorization. And, most tragically, it sets our military commanders the impossible task
of proving to a civilian court, under whatever standards
this Court devises in the future, that evidence supports
the confinement of each and every enemy prisoner.
The Nation will live to regret what the Court has done
today. I dissent.

